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IN THE MATTER OF 
INTERNATIONAL TELEPHONE & TELEGRAPH CORPORATION, ET AL. 

Docket 9000. 
Interlocutory Order, March 13, 198 1 

ORDER DENYING REQUEST FOR REIMBURSEMENT OF EXPENSES 

By a brief filed with the Commission on September 29, 1980, Interstate Brands Corporation ('Interstate') seeks to 
appeal the denial by Administrative Law Judge Brown of its motion of July 24, 1980, for payment of costs incurred 
in the production of documents in response to a subpoena duces tecurn. The subpoena, issued on September 19, 
1979, at respondents' request as part of their deferred discovery of nonparties, called for the production of certain 
documents in Interstate's possession for inspection and copying by respondents. On October 4, 1979, Interstate filed 
a motion to quash the subpoena on several grounds. Limiting the subpoena somewhat, the ALJ otherwise denied the 
motion to quash on October 17, 1979. Interstate thereafter complied fully with the subpoena. On August 26, 1980, 
the ALJ denied Interstate's request for reimbursement of its costs of compliance, stating that 'in [hs] opinion, the 
Administrative Law Judge does not have authority to issue an enforceable order granting a money judgment against 
a respondent on behalf of a nonparty.'* 

Although Judge Brown's language is ambiguous, h s  order appears to state the while the Commission may exercise 
such authority in its discretion, the ALJ may not. If this holding was intended, then Interstate's motion of July 24 
should have been certified under Section 3.22(a) of the Commission's Rules of Practice. [FNl] See Crush 
International Limited, 80 F.T.C. 1023, 1024 (1972). In view of the ambiguity, and in order to provide guidance to 
ALJs on the appropriate treatment of such reimbursement requests, the Commission will treat the present motion as 
having been certified. [FN2] 

An ALJ does have the authority, in proper cases, to condition issuance of a subpoena upon an agreement to 
reimburse expenses of compliance, or to deny a motion to quash on the condition that reimbursement be made. T h ~ s  
authority is integral to the ALJ's general authority to 'deny discovery or make any order which justice requires to 
protect a party or other person fiom annoyance, embarrassment, oppression, or undue burden or expense. . . .' Rules 
of Practice Section 3.31(c)(l). See also Fed. R. Civ. P. 45(b)(2). 

The standards applicable to reimbursement requests in adjudicative proceedings are essentially the same as those 
previously announced by the Commission with respect to investigative subpoenas. [FN3] A subpoenaed party is 
expected to absorb the reasonable expenses of compliance as a cost of doing business, but reimbursement by the 
proponent of the subpoena 
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subpoena on the belief, which turns out to be incorrect, that the costs will be reasonable. Therefore, the ALJ should 
afford the producing party the opportunity, even after compliance begins, to file a motion for a protective order 
conditioning further compliance upon an agreement for reimbursement of anticipated costs. The producing party 
may be able to show that its experience with partial compliance reveals the unreasonableness of the costs of 
remaining compliance. If so, the ALJ may act to relieve the undue burden in either of the ways available to him 
were a motion to quash filed: by conditioning further compliance upon the proponent's agreement 


