LEXSEE 1977 U.S. DIST. LEXIS 16178

Federal Trade Commission (on relation of Kaiser Aluminum & Chemical Corp.)
v. Dresser Industries, Inc.

Misc. No. 77-44.

United States District Court for the District of Columbia.
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CASE SUMMARY: dominance in the industry that made the subpoena served

PROCEDURAL POSTURE: Plaintiff Federal Trade
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upon it critical to the aluminum company's defense.
Thus, the court held that the burden imposed by the
subpoena was not an unreasonable one so as to warrant
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subpoena against defendant chemical corporation. The
subpoena originated in a case pending before the FTC, in
which an aluminum corporation applied to the FTC's
Admipistrative  Taw_ Todge (ALN_for issyence nf

OUTCOME: The court ordered that the ALIJ's
subpoenas must be enforced against the chemical
carnaration

subpoenas duces tecum to other chemical manufacturers.
The chemical corporation claimed that the subpoenas
were too burdensome.
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unless there appears some compelling reason for a fuller
procedure.

Administrative Law > Separation & Delegation of
Power > Subpoenas

[HN3] Fed. R. Civ. P. 81(a)(3) provides: These rules
apply to proceedings to compel the giving of testimony
or production of documents in accordance with a
subpoena issued by an officer or agency of the United
States under any statute of the United States except as
otherwise provided by statute or by rules of the district
court or by order of the court in the proceedings.

Administrative Law > Separation & Delegation of
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Commission's (FTC) longstanding interpretation of /6
CF.R § 3.34(b)(2) is that it only requires a general
showing of relevance. In the absence of a clear error, the
FTC's reading of its own regulation is entitled to great
deference from this court.

Administrative Law > Separation & Delegation of
Power > Subpoenas

[HN7] The Court of Appeals for the District of Columbia
Circuit recently defined the showing of burden that
would be necessary in order successfully to oppose an
agency subpoena: the question is whether the demand is
unduly burdensome or unreasonably broad. Some burden
on subpoenaed parties is to be expected and is necessary
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against it; (2) the fact that Kaiser has settled with other
parties subpoenaed but not with Dresser; (3) the
Commission's alleged abuse of its subpoena power; (4)
the Commission's alleged failure to protect Dresser's
rights as a non-party to the adjudicative proceeding; and
(5) the Commission's alleged failure to follow its own
rules in the issuance of the subpoena. Some of these
issues appear to require no discovery as they involve
purely legal issues, such as whether the Commission has
in fact failed to follow its rules of procedure. Others
appear not to be genuine issues at all. For example,
counsel for Kaiser revealed at the hearing that Dresser
had been offered essentially the same terms for
compliance with the subpoena as the other companies,
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L. Ed. 401, 70 S. Ct. 357 (1950), where the Supreme
Court said:

[HN4] [It] is sufficient if the inquiry is within the
authority of the agency, the demand is not too indefinite
and the information sought is reasonably relevant.

In view of this standard and the "strictly limited"
role of the court, sce Federal Trade Commission v.
Texaco, Inc., supra at 16, one who opposes an agency's
subpoena necessarily must bear a heavy burden. [*9]
That burden is essentially the same even if the subpoena
is directed to a third party not involved in the
adjudicative or other proceedings out of which the
subpoena arose, Federal Trade Commzsszon v. Tuttle,

[*7] companies had accepted them. In light of that fact,
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sufficient to safeguard the confidentiality of Dresser's The court believes that the subpoena, as modified by
secrets. Dresser's primary fear appears to be that the order of the administrative law judge, should be
protective order does not bind the Commission itself. It enforced, and an appropriate order to that effect
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regard, but in any event there are other barriers to unmindful of the tremendous impact which compliance
dissemination by the Commission. First, such material is with such subpoenas can have upon companies which
exempt from disclosure requirements under the Freedom appear to be innocent bystanders. The cost of effective
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US.C._§ 46(f) bars the Commisgion fron} mpkine public shared bv_all industrv. indeed bv the entire societv. The.
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