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n3 Although all movants were invited, only Mrs. Baud's Bakeries, Inc. and Waldensian Bakeries, Inc. 
(which later negotiated a settlement) appeared and argued. 

The movants argue generally (1) that the information sought by the subpoenas is irrelevant to the issues raised in 
this proceeding; (2) that the information sought is confidential and that no adequate showing of need has been made; 
and (3) that the subpoenas' requests are excessively broad and unduly burdensome and that in the event that they are 
ordered to comply with the subpoenas, respondent should be required to pay their fees and expenses in that regard. 

Relevancy 

The test for the relevancy of an administrative subpoena is whether the information sought is "reasonably relevant" 
to the agency's inquiry. FTC v. Anderson, 631 F.2d 741,745 (D.C. Cir. 1979). Where it is a subpoena requested by the 
respondent in a Federal Trade Commission adjudicative proceeding, the reasonable relevancy of the information sought 
is determined by laying the subpoena along side of the defenses raised by respondent's [*4] answer to the complaint. 
FTC v. United States Pipe & Foundry Co., 304 F. Supp. 1254,1260 (D.D.C. 1969); cf. Adarns v. FTC, 296 F.2d 861, 
867 (8th Cir. 1961), cert. denied, 369 U.S. 864; Moore Business Forms, Inc. v. FTC, 307 F.2d 188, 189 (D.D.C. 1962). 
n4 

n4 For this reason, the argument of Interstate Brands Corporation, Weinman's Bakery, Inc. and Davis 
Bakery, Inc. implying that a respondent in an FTC proceeding should be limited to documents requested by 
counsel supporting the complaint is without merit. 

Here, Flowers' answer put at issue the question of whether the markets alleged in the complaint constitute 
appropriate geographic areas or product categories in which to assess the effects of the acquisitions. Further, the answer 
contests whether the acquisitions are llkely to result in any substantial lessening of competition, and asserts (1) that the 
effects of the acquisitions have been pro-competitive; (2) that each of the companies or facilities acquired were in a 
failing condition; (3) that the characteristics and inefficiency of the acquired entities, in the context of the structure, 
hstory and probable future of the baking industry, demonstrate [*5] the absence of any threat of a lessening of 
competition. To prove these defenses, Flowers stated in its applications for the subpoenas that it must obtain such 
information as: 

. . . The history, circumstances and probable future of the industry involved and the markets alleged by 
the complaint; the definitions of proper geographic and product markets; the effects of the challenged 
acquisitions; the identity of competitors; the operational circumstances and financial status of bread 



Page 3 
1982 FTC LEXIS 96, * 

Each of the movants argues that the documents requested need not be produced because they are "confidential." 
The fact that information sought by a subpoena may be confidential does not excuse compliance. It is well established 
that confidential information of the type sought enjoys no exemption from mandatory production in discovery 
proceedings before administrative [*7] agencies or courts. Covey v. Continental Oil Co., 340 F.2d 993,999 (10th Cir. 
1965), cert. denied, 380 US. 964; FTC v. Tuttle, 244 F.2d 605,607,609,616 (2d Cir. 1957), cert. denied, 354 U.S. 925. 
Where the provisions of the protective order prevent dissemination of confidential information to competitors and where 
the information sought is relevant to the issues in the proceeding, the courts have dismissed objections to subpoenas 
duces tecurn based on the confidentiality of the requested information. Menzies v. FTC, 242 F.2d 81,84 (4th Cir.), cert. 
denied, 353 U.S. 957 (1957); Graber Mfg. Co. v. Dixon, 223 F. Supp. 1020 (D.D.C. 1963); Hunter v. International 
Systems & Controls Corp., 51 F.R.D. 251,255 (W.D. Mo. 1970). 

Furthermore, a showing of general relevance is sufficient to justify production of documents containing 
confidential business information and no further showing of "need" is necessary. See, e.g., FTC v. United States Pipe & 
Foundry Co., 304 F. Supp. 1254, 1256, 1259-60 (D.D.C. 1969); FTC v. Menzies, 145 F. Supp. 164, 170-71 (D. Md.), 
affd 242 F.2d 81 (4th Cir. 1957), cert. denied, 353 U.S. denied
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. . . One who opposes an agency's subpoena necessarily must bear a heavy burden. That burden is 
essentially the same even if the subpoena is directed to a third party not involved in adjudicative or other 
proceedings out of which the subpoena rose. 

And, broadness alone is not a sufficient ground to bar enforcement of a subpoena. FTC v. Rockefeller, [*IS] 591 F.2d 
182, 190 (2d Cir. 1979); Adams v. FTC, 296 F.2d 861,867 n.20 (8th Cir. 1961), cert. denied, 369 U.S. 864 (1961); FTC 
v. Texaco, Inc., 555 F.2d 862,882 (D.C. Cir. 1977), cert. denied, 431 U.S. 974 (1977): 

We emphasize that the question is whether the demand is unduly burdensome or unreasonably broad. 
Some burden on subpoenaed parties is to be expected and is necessary in furtherance of the agency's 
legitimate inquiry and the public interest. The burden of showing that the request is unreasonable is on 
the subpoenaed party. 

This standard has been specifically applied in the context of upholding the enforcement against a non-party of an 
FTC subpoena issued in an adjudicative proceeding upon the application of a respondent charged with violating anti- 
merger provisions. Dresser, supra, 1977-1 Trade Cases at 71,492. It requires that the subpoena be enforced absent 
showing that compliance "would unduly disrupt or seriously threaten normal operations." Id.; accord, FTC v. 
Rockefeller, supra, 591 F.2d at 190. 

Costs 

Several movants have requested that their costs incurred in complying with the subpoenas be reimbursed. The law 
for [*I61 this request was recently stated by the Federal Trade Commission in another request for costs n7 in 
International Telephone & Telegraph Corp., 3 Trade Reg. Rep. P21,810 (FTC Docket 9000), at p. 22,034: 

The standards applicable to reimbursement requests in adjudicative proceedings are essentially the 
same as those previously announced by the Commission with respect to investigative subpoenas. A 
subpoenaed party is expected to absorb the reasonable expenses of compliance as a cost of doing 
business, but reimbursement by the proponent of the subpoena is appropriate for costs shown by the 
subpoenaed party to be unreasonable. To determine whether expenses are "reasonable," the ALJ should 
compare the costs of complaince in relation to the size and resources of the subpoenaed party. 

Even where costs are awarded to a non-party, where the non-party is in the industry in which the alleged acts occured 
and the non-party has interest in the litigation and would be affected by the judgment, only the cost of copying, and no 
other costs of the search, i4unr-n378 Td
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n9 Part of these costs, however, are based on the mistaken assumption that the subpoena requires 
compilations, rather than allowing that alternative at movant's choice. 

Other Arguments Raised in the Motions to Quash 

(a) Interstate Brands Corporation 

Interstate Brands Corporation one of the four largest bread baking companies in the United States, has over 12,000 
employees and total sales of about $600 million for the fiscal year ending May 31, 1981. 

Interstate argues that compliance with the subpoena will require a search of forty facilities including thirty-five 
bakery plants throughout the United States as well as regional headquarters offices, and that the search will cost $ 
15,000. 




