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subpoena may require a person to produce and permit the inspection and copying of nonprivileged documents, papers, 
or other physical exhibits which constitute or contain evidence relevant to the subject matter involved and which are in 
the possession, custody, or control of such persons." 

Movants argue that Rule 3.34(b)(2) requires that discovery subpoenas must call not only for generally relevant 
documents but also for those which constitute or contain evidence. 

The phrase "which constitute or contain evidence," as used in Rule 3.34(b)(2), apparently means no more than the 
word "relevant." Otherwise, while the Rule explicitly allows discovery subpoenas, only "evidence" could be gathered. 
"The process of interpretation ... misses its high function if a strict reading of a law results in the emasculation or 
deletion of a provision which a less literal reading would preserve." Markam v. Cabell, 326 U.S. 404,409 (1945). Even 
if the wording of the Rule were apparent, that meaning will not be applied if it would lead to absurd results. FTC v. 
Retail Credit Co., 515 F.2d 988,994-95 (D.C. Cir. 1975); FTC v. Tuttle, 244 F.2d 606, 614 (2d Cir. 1957), [*4] cert. 
denied, 354 U.S. 925. 

In my opinion, Commission Rule 3.34(b) allows discovery of generally relevant documents which may aid in the 
preparation of respondent's defense even though they are inadrmssible as evidence. This is the scope of discovery under 
the Federal Rules of Civil Procedure. Rule 26(b)(l); Moore's Federal Practice, Rules Pamphlet 620-21 (1975). nl l  The 
practice of the Commission has been to uphold subpoenas duces tecum upon a showing by any party that the requested 
information is generally relevant to the issues raised by the pleadings. FTC v. Menzies, 145 F. Supp. 164, 170 (D. Md. 
1956), affd, 242 F.2d 81 (4th Cir. 1957), cert. denied, 353 U.S. 957; FTC v. U.S. Pipe & Foundry Co., 304 F. Supp. 
1254,1259 (D.D.C. 1959). Moreover, whether documents sought in discovery constitute or contain evidence cannot be 
resolved until the trial is under way. FTC v. Menzies, supra, 145 F. Supp. at 170. Movants' construction would have 
discovery subpoenas usefid only during the trial. This awkward procedure was certainly not intended in Rule 3.34(b). 

n l l  In United States v. Associated Merchandising Corp., 261 F. Supp. 553 (S.D.N.Y. 1966), the court 
discerned a difference between an investigative subpoena and an adjudicative subpoena, whch at that time could 
be issued under the Commission Rules only for good cause. 261 F. Supp. at p. 558. In applying the rule, 
however, the court enforced the specification even where it was of doubthl relevance unless production 
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All of 
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individual company data from a Mississippi River compilation using "subtractive techniques," the data on hand, and 
their general industry knowledge. 
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n8/ RS&S argues the burdensomeness of the subpoena even though, of 16 refractories producers served 
with identical sixspecification subpoenas, only RS&S has moved to quash. See United States v. Aluminum Co. 
of America, supra. Further, five of the six specifications allow RS&S to provide schedules rather than 
documents and the sixth calls for all sales, advertising, promotional and instructional documents sent to 
customers concerning the applications of refractories products. That specification will be modified to require 
RS&S to provide representative examples of such documents. 

The modifications of the specifications made in h s  order and memorandum should substantially reduce the 
burden described in the affidavits attached to the motions of Eltra and Pfuer. 

Several movants have argued that the size and complexity of their businesses will result in large costs in complying 
with the subpoenas. In this regard, Judge Weinfeld noted in Application of Radio Corp. of America, 13 F.R.D. 167,172 
(S.D.N.Y. 1952): 
"Inconvenience [*20] is relative to size. Any witness who is subpoenaed suffers inconvenience. An individual 
operating a small business, for example, or a corporation operated by a sole shareholder, may suffer, in like 
circumstances more inconvenience than [a major corporation] with ... thousands of employees. But this inconvenience ... 
is part of the price we pay to secure... the enforcement of our laws." 

See also United States v. IBM, 62 F.R.D. 507,510 (S.D.N.Y. 1974); Blank v. Talley Indus., Inc., 54 F.R.D. 627 
(S.D.N.Y. 1972). 

Several movants have requested that their costs incurred in complying with the subpoenas be reimbursed. Kaiser 
has agreed to requestedJ
-ts 
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accommodate the [*23] subpoenaed companies as to their manner of record keeping, in order to minimize the burden of 
complying with the subpoena. United States v. American Optical Co., 39 F.R.D. 580, 587 (N.D. Cal. 1966). Pfizer, of 
course, cannot produce records if they do not exist. Nor can it compile reports which require data from records whlch 
do not exist. Genuine Parts v. FTC, 313 F. Supp. 855, 857 (N.D. Ga. 1970), affd, 445 F.2d 1382 (5th Cir. 1971). On 
the other hand, the absence of compilations of information does not excuse the production of underlying records whch 
would provide the requested information. United States v. IBM, 66 F.R.D. 187, 188 (S.D.N.Y. 1974). 

Specification 2 

Specification 2 of the subpoenas provides as follows: 
"2. * Provide documents sufficient to indicate separately for each basic refractories product sold by you the volume and 
dollar amount of your sales for each year beginning with 1967 and for the first six months of 1976." 

Specification 2 seeks detailed information on movants' sales of "basic" refractories, the refractories alleged by the 
complaint to constitute the product market in which the effects of the acquisition are [*24] to be considered. Pfuer 
argues that since the colplaint alleges that "basic" refractories constitute a relevant product market, information 
regarding individual products within that market is irrelevant. Kaiser has not admitted that "basic" refractories 
constitute a relevant product market, and Kaiser is entitled to obtain data to test that alleged market, as well as the 
alleged subrnarkets. 

Pfizer also argues that, while it has the original invoices, it does not maintain volume and sales data for each of its 
500 individual trademark products, and has only such data for general trademark groupings for the 1967-1971 period. 
P f ~ e r  argues that the alternative of turning over underlying documents to Kaiser would be equally burdensome since it 
would involve "turning over thousands of invoices located in dead storage in Old Bridge, New Jersey." The absence of 
compilations does not excuse the production of the underlying records, see Specification 1, and'~aiser's willingness to 
accommodate, supra, should reduce the burden at Old Bridge. 

Specification 3 

Specification 3 of the subpoenas provides as follows: 
"3. * Provide documents sufficient to indicate for each refractories [*25] manufacturing facility owned or operated by 
you the refractories products which are or have been produced at the facility and the yearly manufacturing capacity of 
the plant for each such product." 

Pfuer argues that, while it could provide information on its total plant capacity based on reasonable assumptions 
regarding product mix, it cannot provide it on a plant basis. Pfuer states that it manufactures 500 products; that the 
capacity of each of its plants depends on which products are being produced at the time; and that the product mix is in a 
constant state of flux. The absence of compilations does not excuse the production of underlying records, supra; but 
Pfizer cannot produce what it does not have, see Specification 1. (The failure to make such estimates now, however, 
may lead to further discovery efforts by depositions or subpoenas.) 

Specifications 4 and 5 

Specifications 4 and 5 of the subpoenas provide as follows: 
"4. * Provide documents sufficient to indicate for the year 1975 and for the first six months of 1976 and the volume and 
dollar amount of your sales of refractories to each facility owned or operated by the 10 persons to whom you sold the 
greatest [*26] dollar amount of refractories (or as many additional persons as is necessary to account for 60 percent of 
your sales) during each such period, segregated by sales from each facility owned or operated by you. 
"5. * Provide documents sufficient to allow the sales referred to in the previous specification to be divided by seven 
digit Standard Industrial Classification code." 

These specifications seek information relevant to two of the market definition issues in this case. The complaint 
alleges that the relevant geographic market for refractories is the United States as a whole. (Complaint, P17.) Kaiser 
states that it does not know the pattern of sales and distribution of the refractories produced by other f m  in the 
industry. The information sought by these specifications will be relevant to the question of geographic markets by 
providing information on industry patterns of distribution from manufacturing facility to consuming facility. Moreover, 
information regarding which of movants' customers purchase whch refractories products is also important to the 
definition of the relevant product market. One of the tests of market definition is the existence of "distinct customers," 
[*27] Brown Shoe Co. v. United States, 370 US.  294,325 (1962). Kaiser claims that this information will show that 
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there are no distinct customers for basic refractories. Thls information should be produced subject to an appropriate 
protective order. 

Specification 6 

Specification 6 of the subpoenas provides as follows: 
6. Provide all sales, advertising, promotional, or instructional 
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comment and free discussion by those engaged in the business and by others interested are aids. Opinions oppressed 
may be unsound; predictions may be unfounded; but there is nothing in the Sherman Law which should limit freedom 
of discussion, even among traders." 

American Column & Lumber Co. v. United States, 257 U.S. 377 (1921) (Brandeis, J. dissenting). See also 
dissenting opinion of Mr. Justice Marshall in United States v. Container Corporation of America, 393 U.S. [*31] 333, 
340 (1969). 
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competition. These specifications do not seek every "document" in the movants' files relating to research and 
development, patents, and economies, but rather are limited to significant documents studying and analyzing these 
matters. Such documents are relevant to the subject matter of this proceeding. 

Specifications 16, 17, 18, and 19 

Specifications 16, 17, 18, and 19 of the subpoenas provide as follows: 
" 16. Provide all documents relating to the profitability of your refractories business, whether measured in terms of 
gross profit, profit contribution, net profit, return on invested capital, return on assets, return on equity, or any similar 
term. 
"17. Provide all documents relating to the profitability of each refractories manufacturing facility that you own or 
operate, whether measured in terms of gross profit, profit contribution, net profit, return on invested capital, return on 
assets, return on equity, or any similar term. 
" 18. [*35] Provide all documents relating to the profitability of any refractories product or refractories product line 
sold by you, whether measured in terms of gross profit, profit contribution, net profit, return on invested capital, return 
on assets, return on equity, or any similar term. 
" 19. Provide all studies, analyses, reports, memoranda, plans, forecasts, evaluations, or surveys relating to the 
profitability of any other refractories producer or of the refractories industry or any part thereof." 

Specifications 16 through 19 deal with the profitability of the refractories industry. All of the movants argue that 
they seek irrelevant and confidential information. As noted above, the profit data will be adequately protected under 
protective orders. Profit data may well be relevant to the issue of the effects of an acquisition. United States v. Black 
and Decker Mfg. Co., CCH 1976-2 Trade Cases P61,033, at p. 69,572 (D. Md. Aug. 20, 1976); British Oxygen Co., 
1973-76 CCH Transfer Binder P21,063, at p. 20,920 (FTC Dec. 8, 1975); Thompson, Mergers, Monopolization, and 
Marketing: The Problem of Priorities at the FTC, 640 Antitrust & Trade Reg. Rep. Dl,  D2-D3 (1973). [*36] See also 
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n13/ In complying with Specification 22 movants may provide summaries or tabulations in accordance with 
Instruction 3 of the subpoenas. [*38] 

Kaiser alleges that the purchasing power of the steel industry insures competitive performance of the refractories 
industry. The information sought by these specifications is relevant to the development of Kaiser's defense. United 
States v. Hughes Tool Co., CCH 1976-2 Trade Cases P61,046, at p. 69,698 (C.D. Cal. 1976); United States v. Black & 
Decker Co., CCH 1976-2 Trade Cases, P61,033, at p. 69,582 (D. Md. 1976); F. Scherer, Industrial Market Structure and 
Economic Performance, 246 (1970). 

Specification 23 

Specification 23 is included only in the subpoena addressed to Dresser: 
"23. Provide all documents relating to the magnesia supply contract dated January 1, 1972, between you and Lavino 
Division of International Minerals & Chemical Colporation." 

The specification is related to Kaiser's defense that Lavino was dependent on Dresser for its most critical raw 
material. 

Conclusion 

For the reasons stated above, the motions to quash or limit filed in this proceeding by Dresser Industries, Inc., Eltra 
Corporation, P f ~ e r  Inc., The Carborundum Company, General Refractories Company, and Refractory Sales & Service 
Company are denied, except as noted [*39] herein. 

Further, the movants and the parties shall settle orders regarding any application for protection of disclosure of 
confidential information, consistent with the views expressed herein and the protective order issued on July 29, 1976. 

IT IS ORDERED that by a date not more than ten (10) days from the date of h s  order movants shall inform 
counsel for respondent of an early date on whch they will comply with the subpoenas as modified herein. 


