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Counsel for Respondents have conferred with 



Such financial information might arguably also be encompassed by other, broader specifications 

set forth in the subpoenas, including but not limited to Specification No. 1 (all documents that 

"refer or relate" to the "challenged products"). 

Under the terms of the subpoenas, the non-parties must provide these documents 

to Complaint Counsel by August 2,2004. 

ARGUMENT 

The subpoenas should be quashed insofar as they seek confidential financial 

information of the Respondents that is irrelevant in the instant proceeding. Discovery in an FTC 

proceeding is allowed "to the extent it may be reasonably expected to yield information relevant 

to the allegations of the complaint, to the pmposed relief, or to the defenses of any respondent." 

16 C.F.R. 5 3.31(c)(l). Specifications 9 and 10 of the subpoenas at issue here seek financial 

information relating to compensation received and expenditures made by the non-parties in 

relation to the Respondents. Other specifications might also arguably call for such information 

as well. 

In the present proceeding, however, financial information concerning the 

Respondents is irrelevant to the question raised by the Complaint: whether Respondents have 

engaged in unfair or deceptive acts or practices or have made false or misleading advertisements. 

The compensation received or expenditures made by the subpoenaed non-parties has no bearing 

on that question, nor will such information lead to any relevant evidence. Introducing this issue 

into the proceedings now would unduly burden Respondents with the task of addressing 

unnecessary and irrelevant issues. Although financial information is typically sought in a federal 

court action seeking damages for violation of a cease and desist order, it is not appropriate 

discovery in the present proceeding. 



Complaint Counsel has brought an administrative action against Respondents 

under Section 5 of the Federal Trade Commission Act ("FTC Act"), seeking a cease-and-desist 

order as provided for under the statute. See 15 U.S.C. 8 45(b). In this type of proceeding, 

financial information is irrelevant either to the finding of a violation or to the proposed relief. 

Only if a determination has been made that an entity has engaged in an unfair or deceptive 

practice, and a cease-and-desist order has been imposed, and the FTC decides to bring an action 

in federal court for redress under Section 19 of the FTC Act, would company financial 

information be potentially relevant. As the Commission has held, Complaint Counsel should not 

be permitted to pursue Section 19 discovery when such information is irrelevant in a Section 5 

administrative proceeding. See in re Electronic Computer Programming Znst., Znc., 86 F.T.C. 

1093 (1975) ("[Tlhe law judges should not permit discovery or introduction of evidence relevant 

only to Section 19" during an administrative Section 5 proceeding); see also FTC v. Turner, 609 

F.2d 743,745 (5th Cir. 1980) (noting that "[tlhe amount of [respondent's] assets is not 

of  



CONCLUSION 

Respondents respectfully request that the foregoing motion be granted and that 

the subpoenas be quashed insofar as they call for the production of Respondents' financial 

information. 
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DECLARATION OF JAY T. SMITH 

I, Jay T. Smith, declare as follows: 

1. My name is Jay T. Smith. I am a partner at the law firm of Covington & 

Burling, and I represent Basic Research, LLC, one of the Respondents in this Federal Trade 

Commission ("FTC") proceeding. 

2. 1 make this declaration pursuant to Rule 3.22(f) in connection with 

Respondents' Motion to Quash In Part and to Limit Subpoenas on Non-Parties, which concerns 

eight subpoenas served on non-parties on or about July 8,2004. 

3. Following my receipt and review of the subpoenas, I contacted and 

conferred with Complaint Counsel in a good faith effort to resolve the issue raised by the 

Respondents' Motion to Limit or Quash, but we have been unable to reach an agreement. 



4. Specifically, on July 19,2004, at noon, in Washington, DC, along with 

Robert J. Lundman (an associate at my h), I contacted Laureen Kapin, Complaint Counsel at 

the FTC and her colleague Laura Schneider, also in Washington, DC, to discuss the motion by 

telephone. With us on the call was J e f k y  D. Feldman, Counsel 
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"ATTACHMENT A" TO SUBPOENA DCJCES TECUM 
DIRECTED TO MAJESTIC ENTERPRISES 

DEFINITIONS 

1) "AU documents" means each document, as defined below, which can be located. 
discovered or obtained by reasonable, diligent efforts, including without limitation all 
documents possessed by: (a) you or your counsel; or @) any other person or entity from whom 
you can obtain such documents by request or which you have a legal right to bring within your 
possession by demand. 

2) "Challenged products" means the products identified as Dermalin-APg, Cutting Gel, 
Tummy Flattening Gel, Leptoprin, 



6) "Each" and "any" include "all:' 



15) The use of the singular includes the plural, and the plural includes the singular. 

16) The use of a verb in any tense shall be constTuad as the use of the verb in all other tenses. 

17) The spelling of a name shall be construed to include all similar variants thereof. 

INSTRUCTIONS 

1) Unless othenvise specified, the timc period covered by a Document Specification shall 
not be limited and all documents responsive to the Specification, regardless of dates or time 
periods involved, should be provided 

2)  A complete copy of each document~should be submitted even if only a portion of the 
document 



if available, or, if not available, color copies thereof. For audioonly (or radio) materials, provide 
a tape cassette (or digitized recording, if in machine-readable form) and a script, as wel1.a~ any 
audio out-takes. For video recordings, provide a DM) or VHS cassette and script or storyboard, 
as well as. any video out-takes. For Internet or other online materials, provide a CD (if in 
machine-readable form) or a clear color printout of all screens displayed in the promotional 
materials and identify the site, forum, or address. 

8) All objections to these Document Specifications, or to any individual Specification, must 
be raised in 



5 )  All promotional materials for each of the challenged products, whether in draft or 
final form. 

6) All documents and commwhthns referring or relating to draft or final promotional 
materials for each of the challenged prodnets. (This request includes but is not limited to 
contracts, documents, and communications evidencing the creation, modification, approval, 
execution, evaluation, dissemination, clearance, or placement of prodonal  materials, and 
documents referring or relating to the contents of draft or hnal promottonal materials, 
including but not limited to any claims, messages, or communication contained in any draft or 
final promotional material.) 

7) All documents and communications referring or relating to the marketing of each of 
the challenged products. (This request lncludes but is not limited to market research, 
marketing plans or strategies, and all other document(s) and communications referring or 
relating to consumer perception of any promotional materials for each of the challenged 
products.) 

8) All documents and comm~mications prepared by, received from, or provided to one or 
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EXHIBIT A 

¨ ST RUCTIONS FOR COMm,IA.NCE BY MAIL 

If responsive documents are 



CERTIFICATE OF SERVICE 

I hereby certify that, on this 8* day of July, 2004, I caused a copy of Complaint Counsel's 
Subpoena Duces Teem to Majestic Enterprises to be send upon the following persons via 
Fe&ral Express: 

Majestic Enterprises 
5742 W. Harold Gatty Dr. 
Salt Lake City, UT 84116 

Stephen E. Nagin, Esq. 
Nagin Gallop Figuerdo P.A. 
3225 Aviation Ave; 
Miami, FL 33133 

Mitchell K. Wedlander 
Pro Se Respondent 
5742 W. Harold Gatty Dr. 
Salt Lake City, UT 84116 



CERTIFICATE OF SERVICE 

I hereby certify that on this 19th day of July, 2004, I caused to be filed and served 

1) Respondents' Motion to Quash in Part and to Limit Subpoenas, including proposed order, and 

2) a Notice of Appearance for Lanny A. Breuer and Jay T. Smith, as follows: 

(1) an original and two paper copies filed by hand delivery and one electronic copy in 
PDF format filed by electronic mail to: 

Donald S. Clark, Secretary 
Federal Trade Commission 
600 Pennsylvania Avenue, NW, Room H-159 
Washington, DC 20580 
Email: secretary@fic.gov 

(2) one paper copy served by hand delivery to: 

The Honorable D. Michael Chappell 
Administrative Law Judge 
600 Pennsylvania Avenue, NW, Room H-106 
Washington, DC 20580 

(3) one paper copy by first class U.S. mail and one electronic copy in PDF fonnat by 
electronic mail to: 

Laureen Kapin 
Walter C. Gross 
Joshua S. Millard 
Robin F. Richardson 
Laura Schneider 
Federal Trade Commission 
600 Pennsy1vania Avenue, NW, Suite NJ-2122 
Washington, DC 20580 
ernail: lkapin@ftc.gov 

(4) one paper copy by jirst class US. mail to: 

Elaine 



Ronald F. Price 
PETERS SCOFIELD PRlCE 
3 10 Broadway Centre 
Salt Lake City, UT 841 11 
Counsel for Respondent Daniel B. Mowrey 

Richard D. Burbidge 
Jefferson W. Gross 
Andrew J. Dymek 
BURBIDGE & MITCHELL 
2 15 South State Street, Suite 920 
Salt Lake City, UT 841 1 1 
Counsel for Respondent Dennis Gay 

Mitchell K. Friedlander 
C/O Compliance Department 
5742 West Harold Gatty Drive 
Salt Lake City, UT 841 16 

I further certify that the electronic copies sent to the Secretary of the Commission 

are true and correct copies of the paper originals, and that paper copies with original signatures 

are being filed with the Secretary of the Commission on the same day by other means. 


