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Law Judge's ruling denying Respondents' Motions for More Definite Statement: and in support 

thereof state as follows. 

I. Introduction 

Respondents respectfully request interlocutory review of the Administrative Law Judge's 
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significantly advanced toward conclusion. For the foregoing reasons, Respondents respectfully 

request that the present application 
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The controlling issues of law or policy in this case as to which there exists a substantial 

ground for a difference of opinion are: (1) whether the Commission should be required when 

drafting a complaint to adequately define subjective terms it uses in setting forth its interpretation 

of an advertisement in a false advertising case; and (2) whether the Commission in bringing an 

inadequate substantiation case must allege at the commencement of the case the specific type and 

amount of information a Respondent needs in order to have a "reasonable basis" for the 

challenged advertisements. 

The Commission's actions in this case fall far short of what is required to comport with 

fundamental fairness. Respondents are being forced to wait for information that the Commission 

can readily provide at the outset of the case. In the interim, Respondents are left to guess the 

meanings of subjective and relative terms, and further, to guess as to the amount of 

substantiation they needed to form a reasonable basis. The Commission, by contrast, is provided 

with excessive latitude to shift its theory on a whim. 

The intolerable indefiniteness in the complaint includes the use of the word "Substantial," 

a word that means different things to different people. Respondents respectfully submit that the 

ambiguity of 
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by-case basis" such that "this Court will determine the meaning during the course of the 

proceedings." See, Opposition, page 7. 

If the meaning of the phrase "reasonable basis" were already well-established, it would 

not be necessary, as Complaint Counsel suggests, for the ALJ to determine its meaning during 

the course of the proceedings. To the contrary, such circular logic establishes that the phrase is 

not well-defined. Moreover, if the ALJ is lefi to determine the standard's meaning, the 

Commission has essentially shifted to the ALJ the burden of informing Respondents of what 

standard they allegedly failed to meet.' 

B. An Immediate Appeal Will Materially Advance the Termination 
of the Litigation Whereas Subsequent Review is Inadequate 

Respondent appreciate the ALJ's 
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Respondents engage in discovery. Respondents are entitled to know such information not only 

to gain a full understanding of the charges against them, but so the Com~nissioii will be held 

accountable and not simply shift theories on a whim. 

Subsequent review of the ALJ's decision will be an inadequate remedy. Respondents 

simply cannot commence a defense until the challenged terms are defined and the Commission 

articulates the amount of substantiation the Respondents allegedly needed to have a reasonable 

basis for the challenged advertisements. 

1V. CONCLUSION 

Based on the foregoing, Respondents respectfully request that the Administrative Law 

Judge grant Respondents' application for full Commission review by certifying to the 

Commission, in writing, that (i) its ruling involves a controlling question of law and policy as to 

which there exists a substantial ground for a difference of opinion; (ii) an immediate appeal from 

the ruling will materially advance the ultimate termination of the litigation and/or subsequent 

review of its ruling will be an inadequate remedy. 
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