
IN THE UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 

In the Matter of 

ARCH COAL, INC., 
a corporation, 

NEW VULCAN COAL HOLDINGS, LLC, 
a limited liability company, 

and 

TRITON COAL COMPANY, LLC, 
a limited liability company. 

MOTION TO THE COMMISSION FOR WITHDRAWAL 
OF MATTER FROM ADJUDICATION 

Respondent Arch Coal, Inc., on behalf of itself and Co-Respondents Triton Coal 

Company, LLC, and New Vulcan Coal Holdings, LLC (hereafter collectively referred to as 

  respondent^"),^ hereby moves, pursuant to FTC Rule 3.26(c), 16 C.F.R. 



rule," applicable to Part 3 proceedings. For the reasons set forth below, Respondents respectfully 

submit that withdirawal is entirely appropriate under the circumstances and should be granted. 

BACKGROUND STATEMENT 

Complaint counsel commenced the instant administrative proceeding on April 6, 2004, 

five days after filing an almost identical complaint in the federal district court under 

Section 13(b) of tlhe Federal Trade Commission Act. The Complaint challenges Arch's proposed 

acquisition of Triton's North Rochelle and Buckskin mines under Section 7 of the Clayton Act, 

15 U.S.C. 8 18, and Section 5 of the Federal Trade Commission Act, 15 U.S.C. 



Counsel for the FTC and for Respondents have agreed that the district court record will 

be included in its entirety as part of the record before the Administrative Law Judge in the instant 

administrative proceeding. 

ARGUMENT 

I. THE INSTANT REQUEST FOR WITHDRAWAL IS TIMELY AND 
SHOULD BE ENTERTAINED BY THE COMMISSION 

Pursuant to FTC Rule 3.26(b), withdrawal motions are generally to be submitted by 

Respondents following the denial of Section 13(b) relief by a federal court of appeals. The 

Commission may, however, entertain such a motion earlier under Rule 3.26(c), and, even over 

the objection of Clomplaint Counsel on p  T d 6i n c l 6o n  



longer any opportunity for the FTC to obtain Section 13(b) relief to prevent a closing of the 

transactions. The: FTC's motion for the 



much (if anything) in the way of additional discovery3 - will produce a factual record any more 

likely to show that the Arch-Triton-Kiewit transactions will likely substantially lessen 

competition in the SPRB. Indeed, if history is any guide, such a turnaround in the Part 3 

administrative litigation should not be expected. See R.R. Donnelly & Sons Co., 120 F.T.C. 36 

(1995) (Commission dismissed the administrative complaint for which preliminary relief had 

been denied by the federal court); Owens-Zllinois, Znc., 115 F.T.C. 179 (1992) (same). 

Withdraw,al of the matter from adjudication is particularly appropriate where, as here, the 

federal court proceeding was extensive in nature and neither truncated nor rushed. The district 

court allowed each side ample opportunity to fully develop and present its evidence and 

arguments. In view of that fully developed record, considerations of administrative efficiency 

and fairness to the parties weigh strongly in favor of withdrawal of the matter from adjudication 

so that the Commission has an opportunity to consider whether to proceed after candid 

discussions with both Complaint counsel and Respondents. 

A withdrawal of the matter from adjudication would not, of course, foreclose 

Commission action at a later date should such a course appear appropriate. Since the 

transactions have now been consummated, there is no longer the need for prompt administrative 

review either to clear the way for a long-awaited closing, on the one hand, or to prevent an 

imminent closing from occurring, on the other hand. With the benefit of more time, the 

Commission and consumers can, and undoubtedly will, be able to monitor the competitive 

effects of the transactions closely, with Arch fully mindful of the Commission's authority to 

The FTC and Respondents again deposed one another's expert witnesses, but, since the experts were no different 
and very little new inlormation was developed in the several weeks following the conclusion of the court hearings, 
the experts' new testiinony does not significantly add to the evidentiary record. Indeed, most of the post-district 
court hearing expert tlestimony relates to the efficiencies of integrating the Arch and Triton mines, which integration 
has already occurred. Respondents have also noticed the deposition of one additional potential fact witness, Mr. 





Commission withdrawal of the matter from adjudication, to permit a full and open reassessment 

of the relevant public interest considerations, is certainly warranted in light of recent 

developments, anld, we respectfully submit, should in the circumstances be ordered. 

CONCLUSION 

For the reasons stated, Respondents' motion for withdrawal of the matter from 

adjudication should be granted forthwith. 
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EXHIBIT A 



QUG-20-2004 17:25 USCA CLERK'S OFFICE 202 219 8530 I-'. U U U L  

No. 04-5299 September Term, 2003 

Filed On: 
Federal Trade C~ommission, 

Appellant 

BEFORE: Sentelle, Rogers, and Garland, Circuit Judges 

O R D E R  

Upon consideration of the emergency motion for an injunction pending appeal, 
the opposition thereto, and the reply, it is 

ORDERED that the motion be denied. Although the court agrees with the 
FTC that there is nothing novel about the theory it has advanced in this case, the 
court concludes that it has not met the standard for an injunction pending appeal. 
FTC v. H.J. Heinz Co., No. 00-5362 (D.C. Cir. Nov. 8,2000); Washinaton Metro~olitan 
Area Transit Commission v. Holidav Tours. Inc., 559 F.2d 841, 843 (D.C. Cir. 1977). 

Per Curiam 

& 


