
UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 

In the matter of ) 
) 

Evanston Northwestern Healthcare ) 
Corporation, 

a corporation, and ) 
1 

ENH Medical Group, Inc., 
a corporation. 

Docket No. 93 15 
(Public Record Version) 

RESPONDENTS' OPPOSITION TO 
COMPLAINT COUNSEL'S MOTION TO COMPEL 

Respondents Evanston Northwestern Healthcare Corporation ("ENH) and ENH 

Medical Group, Inc., by counsel, hereby oppose Complaint Counsel's Motion to Compel 

Respondent's Production of Documents From Electronic Files. 

INTRODUCTION 

Complaint Counsel seeks an order that would require Respondents to spend 

REDACTED in search of electronic correspondence that may not even exist. Complaint 

Counsel makes three primary assertions to support such extraordinary relief: First, requiring 

Respondents to spend whatever it costs to produce documents fi-om "three dozen" electronic 

document back-up tapes would not be "unduly burdensome on Respondents given the magnitude 

of this case." Mot. at 12, 17. Second, "core information central to this case" is stored on 

Respondents' backup tapes. Mot. at 2. Finally, Respondents must shoulder the entire financial 

burden associated with restoring, processing, publishing, reviewing and producing backup data 

"given the Commission's budget limitations." Mot. at 13. None of these assertions withstand 

scrutiny. 



As demonstrated in the attached affidavit fiom undersigned counsel's vendor 

retained in this litigation to assist with the production of electronic documents, it will cost 

Respondents REDACTED to comply with Complaint Counsel's request that Respondents 

produce relevant documents fiom "three dozen" of its backup tapes. Indeed, Complaint Counsel 

proffers no evidence to dispute that Respondents must spend REDACTED to provide Complaint 

Counsel with pertinent data porn a single backup tape. Respondents already have spent 

REDACTED concerning their ongoing production of electronic data. Any order requiring 

Respondents to incur additional expense certainly would violate 16 C.F.R. 5 3.31(c)(l), which 

provides, in relevant part, that the Court "shall" limit discovery that is unduly burdensome. 



exercise will reveal additional relevant correspondence. Such speculation is insufficient to 

warrant REDACTED "fishing expedition." 

Complaint Counsel's rehsal to contribute a dime to restoring, processing, 

publishing, reviewing and producing backup data belies its purported need for such information. 

The costs of restoring backup tapes is routinely shifted to the party seeking the production of 

such data. Complaint Counsel, however, summarily asserts that it should incur none of the cost 

of restoring dozens of backup tapes due to its purported "limited budget." This unsupported 

claim is dubious given that, to date, eleven attorneys have noticed appearances on Complaint 

Counsel's behalf in this litigation, these attorneys have noticed dozens of depositions in this case 

- including persons 



Complaint Counsel's motion coveys the misimpression that discovery during this 

five-month period has been extremely limited, and that pertinent correspondence "[flrom January 

1999 through December 2002" has not been produced. Mot. at 1. In reality, however, 

Respondents have incurred considerable expense and devoted substantial attorney time to review 

countless boxes of documents and produce in this litigation more than 258,000 pages of 

potentially relevant hard copy documents pertaining to 41 custodians. (This production 

supplemented the more than 85,000 pages of documents produced by Respondents during the 

underlying two-year investigation.) Complaint Counsel, in turn, has produced more than 

535,000 pages of documents gathered over a two-year period fkom numerous third parties in the 

underlying investigation. And thrd parties have produced more than 346,000 additional pages 

of documents during the litigation. Most of these documents concern what Complaint Counsel 

has identified as the pertinent period, i.e., January 1999 through December 2002. At this point, 

just six business days before the close of fact discovery, the parties have received all, or virtually 

all, documents pertaining to the claims and defenses in this action - including electronic 

documents.' 

I. Respondents' Good Faith Efforts To Review And Produce Electronic Data. 

The parties have resolved multiple discovery disputes without Court intervention, 

and without acrimonious exchanges all too typical in complex litigation. Both parties understand 

that the tight deadlines imposed by the Court render compromise mutually advantageous. To 

ensure as complete a production as reasonably possible, Respondents attempted to work with 

Complaint Counsel concerning the review and production of electronic documents. This task has 

been extremely challenging, to say the least, given that there are hundreds of thousands, if not 

1 Respondents have already denied the material allegations in the complaint, and also take issue with 
Complaint Counsel's additional unsupported factual assertions set forth in the motion. 
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As discussed in the letter dated August 11, 2004, fiom C. Klein to T. Brock 

("Klein 



material. Such material will be reviewed and produced to Complaint Counsel as quickly as 

possible. 

Respondents have voluntarily agreed to undertake this expensive and time- 

consuming review of electronic documents even though, at the end of the day and after the 

expenditure of REDACTED, it may be determined that all materially responsive documents had 

been previously produced in discovery. This exercise thus fully balances Complaint Counsel's 

blanket request for computer files "stored in, or accessible through, computer or other 

information retrieval systems" with Respondents' right to avoid unduly burdensome discovery. 

Mot. at 3. 

11. Complaint Counsel's Insistence On The Burdensome Production Of Backup 
Tape Data. 

Complaint Counsel has identified no specific document relevant to this litigation 

that purportedly has not been produced, or will not be produced pursuant to the ongoing 

electronic discovery protocol described above. Nor has Complaint Counsel identified any 

specific request for production that purportedly has not been satisfied. Complaint Counsel 

nonetheless claims to have the right to compel Respondents to undertake the enormously 

burdensome effort (both in terms of cost and time) of restoring archived data stored on backup 

tapes based on speculation that such data contains relevant information. 

Respondents,  (enormously )ir91 0 T to 



its vendor, Respondents concluded that any backup restoration would necessarily be unduly 

burdensome. 





(D.D.C. 2001); Cognex Corp. v. Electro ScientiJic Indus., 2002 WL 32309413, at *4 (D. Mass. 

2002) ("There is certainly no controlling authority for the proposition that restoring all backup 

tapes is necessary in every ~ase. ' ') .~ As demonstrated below, Complaint Counsel's request that 

Respondents spend REDACTED to retrieve backup data that is likely to reveal information 

cumulative of that already produced conflicts with the discovery Rules, the Rule requiring an 

expedited hearing, and Respondents' due process  right^.^ 

I. Complaint Counsel's Motion Should Be Denied Under The Discovery Rules. 

The pertinent discovery Rule, 16 C.F.R. fj 3.3 l(c)(l), provides in relevant part 

that "discovery methods otherwise permitted under these rules shall be limited by the 

Administrative Law 



As 



B. The Motion Also Should Be Denied On The Merits Because The Burden And 
Expense Of The Proposed Discovery Far Outweigh Its Likely Benefit. 

Complaint Counsel's motion should be denied even if the Court found it 

necessary to weigh the burden of restoring and processing backup data against the likely benefits 

of such extraordinary effort (an exercise that, as demonstrated above, is unnecessary because the 

burden itself is facially unacceptable). As indicated above, the discovery Rules require this 

Court to limit discovery when "[tlhe burden and expense of the proposed discovery outweigh its 

likely benefit." 16 C.F.R. fj 3.31(c)(l). The circumstances underlying this case reveal that 

discovery must be limited to exclude backup tapes under this standard. 

1. The Requested Review Of Backup Tapes Is Unlikely To Reveal Non- 
cumulative "Core Information Central To This Case." 

a. All, Or Virtually All, "Core Information" Has Been Produced 
Or Will Be Produced During The Ongoing Electronic 
Discovery Review. 

As discussed above, more than 1.2 million pages of documents have been 

produced in this litigation, including a large amount of electronic correspondence and other 

documents. As detailed in Complaint Counsel's Answers and Objections to Respondents' First 

Set of Interrogatories (particularly the answers to interrogatories 1, 2, 9, 12, 17, 18), many of 

these documents purport to reflect "core information" pertaining to the claims in this lawsuit. In 

addition, Respondents are continuing the production process by reviewing hundreds of thousands 

of additional non-backup electronic documents. Signzjkantly, this ongoing production of 

electronic documents could provide Complaint Counsel with the very type of correspondence 

2003) (court held that production of backup data as a whole would be burdensome to the plaintiff and, therefore, 
shifting a portion of the discovery costs to the defendant); Byers v. Ill. State Police, 2002 WL 1264004, a0 Td
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sought in its motion. For example, most of the emails discussed in Complaint Counsel's motion 

were sent to or received f?om Dr. Joseph Golbus. Mot. at 9, 11. His electronic documents 

(which date back to January 24,2000) are 



contract negotiations at the time of the merger, it does not necessarily follow &om this evidence 

that restoring backup tapes will yield similar documents or, for that matter, any additional 

document with potential relevance to ths  litigation. See Medtronic Sofamor Danek, Inc. v. 

Michelson, 2003 U.S. Dist. LEXIS 14447, at "14 (W.D. Tenn. 2003) (finding that defendant 

offered little evidentiary support for his implication that the plaintiffs "e-mail archives are 

replete with relevant communications."). Complaint Counsel makes no mention of any 

testimony or other evidence identifying specific documents that exist only on Respondents' 

backup tapes. For example, one might have expected Complaint Counsel to refer to testimony 

from Respondents' employees concerning particular correspondence that was not produced in 

discovery and should be on backup tapes. Instead, Complaint Counsel merely surmises that 

emails of a nature similar to the ones mentioned in the motion can be found among reams of 

backup data. This is pure conjecture. 

Finally, Complaint Counsel's motion cites no authority to support its view that 

casual comments from Respondents' employees concerning contract negotiations constitute 

"core information" that is "central" to ultimate issues in this case. Indeed, it appears that 

Complaint Counsel is focusing, "[iln particular," on backup information to support the price- 

fixing allegations in Count III. Mot. at 18. 



contrary, the negotiations in question generally were conducted face-to-face with the payors. 

While ENH Medical Group is prepared to defend the lawfulness of these negotiations at trial,g it 

is worth noting that it advised payors in writing before the litigation even began that it no longer 

wished to negotiate fee for service contracts and offered the payors the opportunity to cancel 

existing fee for service contracts without penalty. Nevertheless, FTC Staff has not only opted to 

proceed with the wasteful claim in Count 111, it has engaged in extensive discovery concerning 

this claim and now demands the costly production of backup tape data.'' To be sure, requiring 

Respondents to spend REDACTED in discovery to enable Complaint Counsel to prosecute a 

claim that essentially is moot would raise serious due process concerns. 

b. No Authoritv Supports Complaint Counsel's "Fishing 
Expedition" For Additional Correspondence That Mav Not 
Even Exist. 

Complaint Counsel believes it has the right to go on a "fishing expedition" at 

Respondents' expense. But neither the discovery Rules nor the Federal Rules of Civil Procedure 

authorize such an outing. to 
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backup tapes. Complaint Counsel has known of the existence of backup tapes for two years. 

Now that fact discovery is about to close, it is far too late for Complaint Counsel to revisit that 

option and require Respondents to turn to archived backup data at their expense. 

3. Third Parties With An Interest In This Litbation Are Not Restoring 
Backup Tapes. 

Complaint Counsel also has provided no basis, in logic or parity, to support its 

view that Respondents alone carry the burden of incurring the extraordinary expense of 

searching backup tapes. Given the tight discovery schedule in this matter, third party payors 

with a clear "interest in the outcome" of this litigation (as found by this Court in its order dated 

July 7, 2004, denying Great-West Healthcare's Motion for Cost Reimbursement) have not, to 

Respondents' knowledge, produced any data from backup tapes. Nor have Respondents sought 

to compel any third party to produce such information. In fact, Respondents are still waiting to 

receive "active" electronic documents from most payors. Complaint Counsel has provided the 

Court with no authority to support its position that Respondents should be held to a different 

standard than other parties with a clear interest in this lawsuit. CJ: Exxon Valdez, 



cost of producing the e-mails will provide them with an incentive to focus their requests." Byers 

v. Ill. State Police, 2002 WL 1264004 (N.D. Ill. 2002). Even if the Court were to order 

Respondents to produce backup data, Complaint Counsel should bear the burden of "all or part 

of the cost of [such] production." Id. Complaint Counsel's motion should be denied given that it 

refuses to bear such burden. 

Complaint Counsel places undue reliance on the traditional premise in 

Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 358 (1978), that the producing party should 

bear the cost of production. This premise has been substantially relaxed in the context of 

electronic discovery: 

[Elven if this principle [articulated in Oppenheimer Fund] is 
unassailable in the context of paper records, it does not translate 
well into the realm of electronic data. The underlying assumption 
is that the party retaining information does so because that 
information is useful to it, as demonstrated by the fact that it is 
willing to bear the costs of retention. That party may therefore be 
expected to locate specific data, whether for its own needs or in 
response to a discovery request. With electronic media, however, 
the syllogism breaks down because the costs of storage are 
virtually nil. Information is retained not because it is expected to 
be used, but because there is no compelling reason to discard it. 
And, even if data is retained for limited purposes, it is not 
necessarily amenable to discovery. 

Rowe Entertainment Inc. v. William Morris Agency, 205 F.R.D. 421,429 n. retained 



[Elconomic considerations have to be pertinent if the court is to 
remain faithful to its responsibility to prevent "undue burden or 
expense." If the likelihood of finding something was the only 
criterion, there is a risk that someone will have to spend hundreds 
of thousands of dollars to produce a single e-mail. n u t  is an 
awfully expensive needle to justzJjl searching a haystack. It must 
be recalled that ordering the producing party to restore backup 
tapes upon a showing of likelihood that they will contain relevant 
information in every case gives the plaintiff a gigantic club with 
which to beat his opponent into settlement. 

Id. at 34 (emphasis added). The Court is thus fiee to decide that cost-shifting in this instance is 

appropriate (assuming, for the sake of argument, that retrieving backup data is not unduly 

burdensome) and deny Complaint Counsel's motion so long as Complaint Counsel refuses to 

contribute to the cost of restoring backup tape data for attorney review. 

2. Costs Pertaining To Backup Data Discovery Should Be Shifted Under 
The Test Applied By Complaint Counsel. 

Complaint Counsel relies primarily on Zubulake v. UBS Warburg, LLC, 217 

F.R.D. 309 (S.D.N.Y. 2003), for the appropriate test to determine cost-shifting in the context of 

"inaccessible" electronic documents on backup tapes. Id. at 319-20. Even assuming, for the 

sake of argument, that Zubulake sets forth the appropriate seven-part cost-shifting test,12 

Complaint Counsel still should bear the burden of any production of backup data. See id. at 320 

("[Olf the handful of reported opinions that apply [a modification of this test], all of them have 

ordered the cost of discovery to be shifted to the requesting party.") (emphasis in original). 

a. Tailored Discovery Requests 

The less specific the requesting party's discovery demands, the more appropriate 

it is to shift the costs of production to that party. See Gen. Instrument Corp., 1999 W L  at "6. 

l2 The method used in Zubulake has been criticized. Multitechnology Sews. L.P. v. Verizon Southwest F/HA 
GTE Southwest Inc., 2004 W L  1553480, at *1 (N.D. Tex. 2004) ("Zubulake is a district court opinion without 
binding authority."). Indeed, "nothing in Zubulake purports to interfere with the court's authority to enter any 
appropriate protective order in the discovery process." Id. 



(denying motion to compel production of emails where requesting parties "have not identified 

any specific factual issue for whch additional discovery would help them prove their case."). 

When a party multiplies litigation costs by seeking expansive rather than targeted discovery, that 

party should bear the expense. Rowe, 205 F.R.D. at 430. 

Here, Complaint Counsel asserts that it "has proposed limiting the discovery" to 

about "three dozen" backup tapes. Mot. at 12, 14. This requested relief, however, is hardly 

narrowly tailored. Complaint Counsel has identified no specific document on those backup tapes 

that has not already been produced. And, most significantly, the vendor costs alone to review 

data on three dozen backup tapes will likely cost REDACTED. REDACTED at 7 8 (Ex. 2). 

b. Availabilitv Of Such Information From Other Sources 

Zubulake and other cases require courts to examine the availability of the 

requested information fiom other sources. See also, Medtronic, 2003 U.S. Dist. LEXIS 14447; 

Murphy Oil USA, Inc. v. Fluor Daniel, Inc., 2002 U.S. Dist. Lexis 3196 (E.D. La. 2002). As 

demonstrated above, most, if not all, of the "core" data sought by Complaint Counsel already has 

been produced in discovery, or will be produced as part of the ongoing electronic discovery 

production. Complaint Counsel makes the logical leap that because witnesses have been unable 

to recall details of events fkom four years ago, those details necessarily will be revealed by the 

onerous review of backup data kept by Respondents for emergency purposes only. See Murphy 

Oil, 2002 U.S. Dist. Lexis at "9 ("A party that happens to retain vestigial data for no current 

business purposes, but only in case of an emergency or simply because it has neglected to 

discard it, should not be put to the expense of producing it."). 





REDACTED at 



not within the control of either party." Zubulake v. UBS Warburg, LLC, 216 F.R.D. 280, 288 

(S.D.N.Y. 2003). Again, Respondents have retained the services of an independent vendor that 

was chosen after a competitive bidding process. There is no reason to believe that Respondents 

will improperly monitor costs ordered to be paid by Complaint counsel.13 Accordingly, 

Complaint Counsel's position fails to support its view that it pay none of the costs pertaining to 

the production of backup data. 

f. The Importance Of The Issues At Stake In The Litigation 

Zubulake noted that the importance of the litigation could influence whether costs 

are shifted. 217 F.R.D. at 322. According to Complaint Counsel, Respondents must shoulder 

REDACTED electronic discovery costs because the Commission purports "to serve the public 

interest in promoting competition in the delivery of healthcare by seeking a divestiture of 

Highland Park." Mot. at 18. This reasoning, of course, is circular. Under Complaint Counsel's 

analysis, every case brought by the Commission would warrant shifting enormous electronic 

discovery costs to the respondent. Such precedent would grant Complaint Counsel improper 

(and, unconstitutional) leverage in that it could use electronic discovery as a "gigantic club with 

which to beat [its] opponent into settlement." McPeek, 202 F.R.D. at 34. Even the court in 

Zubulake recognized that this factor "is one that will rarely be invoked." 217 F.R.D. at 321. 

g o  The Relative Benefits To The Parties Of Obtaining The 
Information 

As Zubulake held, "the last factor - (7) the relative benefits of production as 

between the requesting and producing parties - is the least important because it is fair to presume 

that the response to a discovery request generally benefits the requesting party. But in the 

13 In fact, Respondents would have an "incentive to keep the costs under control" if those costs were shared 
by both parties. 





believe that, if the proposed relief were granted, the parties would have sufficient time before the 

new year to adequately restore, review, produce and, if necessary, take depositions concerning 

the enormous amount of backup data requested in Complaint Counsel's motion. 

Respondents are not willing to agree to an extension of the current fact discovery 

deadline for this purpose. Regardless, the extension necessary to accommodate Complaint 

Counsel's position would run afoul of the strict requirement of an expedited hearing in 16 C.F.R. 

5 3.51(a). In short, Complaint Counsel's motion comes far too late given that fact discovery is 

almost over. That motion should be denied, and this litigation should proceed to the expert 



CONCLUSION 

For the foregoing reasons, Respondents request that this Honorable Court deny 

Complaint Counsel's Motion to Compel Respondent's Production 



CERTIFICATE OF SERVICE 

I hereby certify that on September 7, 2004, a copy of the foregoing Respondents' 
Opposition to Complaint Counsel's Motion to Compel was served by email and first class mail, 
postage prepaid, on: 

The Honorable Stephen J. McGuire 
Chief Administrative Law Judge 
Federal Trade Commission 
600 Pennsylvania Ave. NW (H-106) 
Washington, DC 20580 
(two courtesy copies delivered by messenger only) 

Thomas H. Brock, Esq. 
Federal Trade Commission 
600 Pennsylvania, Ave. NW (H-374) 
Washington, DC 20580 
tbrock@ftc.gov 

Phdip M. Eisenstat, Esq. 
Federal Trade Commission 
601 New Jersey Avenue, N.W. 
Room NJ-5235 
Washington, DC 20580 
peisenstat@ftc.gov 

Chul Pak, Esq. 
Assistant Director Mergers IV 
Federal Trade Commission 
601 New Jersey Avenue, N.W. 
Washington, DC 20580 
cpak@ftc.gov 
(served by email only) 

/y- 
Charles B. Klein 
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