








Complaint Counsel’s motion coveys the misimpression that discovery during this

five-month period has been extremely limited, and that pertinent correspondence “[f]rom January
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Respondents have incurred considerable expense and devoted substantial attorney time to review
countless boxes of documents and produce in this litigation more than 258,000 pages of
potentially relevant hard copy documents pertaining to 41 custodians. (This production
supplemented the more than 85,000 pages of documents produced by Respondents during the
underlying two-year investigation.) Complaint Counsel, in turn, has produced more than

535,000 pages of documents gathered over a two-year period from numerous third parties in the
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material. Such material will be reviewed and produced to Complaint Counsel as quickly as
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expenditure of REDACTED, it may be determined that all materially responsive documents had
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its vendor, Respondents concluded that any backup restoration would necessarily be unduly

burdensome. REDACTED at f 7-10 (Ex. 1).
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Respondents to determine where or what files are on any backup tape without restoring that

entire tape. Therefore, to collect a complete set of documents pertaining to a particular custodian
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(D.D.C. 2001); Cognex Corp. v. Electro Scientific Indus., 2002 WL 32309413, at *4 (D. Mass.
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tapes is necessary in every case.”).” As demonstrated below, Complaint Counsel’s request that
Respondents spend REDACTED to retrieve backup data that is likely to reveal information

cumulative of that already produced conflicts with the discovery Rules, the Rule requiring an
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L Complaint Counsel’s Motion Should Be Denied Under The Discovery Rules.

The pertinent discovery Rule, 16 C.F.R. § 3.31(c)(1), provides in relevant part
that “discovery methods otherwise permitted under these rules shall be limited by the
Administrative Law Judge if he determines that (i) The discovery sought is unreasonably

cumulative or duplicative, or is obtainable from some other source that is more convenient, less
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confrary, the negotiations in question generally were conducted face-to-face with the payors.
While ENH Medical Group is prepared to defend the lawfulness of these negotiations at trial,’ it
is worth noting that it advised payors in writing before the litigation even began that it no longer
wished to negotiate fee for service contracts and offered the payors the opportunity to cancel
existing fee for service contracts without penalty. Nevertheless, FTC Staff has not only opted to
proceed with the wasteful claim in Count III, it has engaged in extensive discovery concerning
this claim and now demands the costly production of backup tape data.’® To be sure, requiring
Respondents to spend REDACTED in discovery to enable Complaint Counsel to prosecute a

claim that essentially is moot would raise serious due process concerns.

b. No _Authority Supports Complamt Counsel’ “Fishing
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Complaint Counsel believes it has the right to go on a “fishing expedition” at
Respondents’ expense. But neither the discovery Rules nor the Federal Rules of Civil Procedure
authorize such an outing. See, e.g., In re N. Am. Philips Corp., 1987 FTC LEXIS 72, at *3-*4
(1987) (“(Ilnstead of using a rod and reel, or even a reasonably sized net, [the party seeking

discoverv] would drain the nond and collect the fish from the bottom. This exercise coes hevond






2. Complaint Counsel Had Ample Opportunlg To Obtain The

Information Sought.
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when, among other things: “The party seeking discovery has had ample opportunity by
discovery in the action to obtain the information sought.” 16 C.F.R. § 3.31(c)(1). This is the
situation here.

Complaint Counsel could have required, but did not require, the production of the
electronic information from the period at issue during the underlying investigation. During that
investigation, Complaint Counsel served on ENH a subpoena duces tecum that requested various

hard copy and electronic documents. That subpoena was modified in a letter dated October 3,
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REDACTED at 1 10 (Ex. 1); REDACTED at § 3 (Ex. 3). Complaint Counsel cites no authority
to support its view that Respondents need to do more. See, e.g., Medtronic, 2003 U.S. Dist.
LEXIS 14447, at *24 (“Although the cost could be less than 2% of the amount at issue in this
suit, the cost is substantial. The court therefore finds it undue.”).

d. Total Cost Of Production, Compared To The Resources

by e

on the total cost of production as compared to the resources available to each party.” 217 F.R.D.
at 321. Complaint Counsel steadfastly refuses to contribute a dime to the production of
information on backup tapes based solely on a summary assertion that it is subject to a “limited

budget in this litigation.” Complaint Counsel has provided the Court with no support for this
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unusual case where production will also provide a tangible or strategic benefit to the responding
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Counsel makes no claim that the production would benefit Respondents, especially considering
the duplicative nature of the documents in question.
IL. Complaint Counsel’s Motion Should Be Denied Because The Requested Relief, If

Ordered, Would Burden The Parties And The Court With Significant Disruptions
To The Scheduling Order Deadlines.
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compel an extremely onerous and time-consuming review and production of backup data. Even
assuming, for the sake of argument, that the Court rules on the motion before the September 13,
2004, close of fact discovery, it would be impossible for Respondents to restore, process,
publish, review and produce amy backup data by that deadline. Consequently, there is no
possibility that Complaint Counsel will have sufficient time to review a backup tape production
and take depositions before the close of fact discovery. See, e.g., In re Gen. Instrument Corp.

Secs., 1999 WL 1072507 at *6 (“[T)he technical matter of retrieving the documents from backup






CONCLUSION

For the foregoing reasons, Respondents request that this Honorable Court deny

Complaint Counsel’s Motion to Compel Respondent’s Production of Documents From
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September 2, 2004 Respectfully Submi
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Buane M. Kelley
WINSTON & STRAWN LLP
35 West Wacker Dr.
Chicago, IL 60601-9703
(312) 558-5600
Fax: (312) 558-5700
Email: dkelley@winston.com
Email: ddahlquist@winston.com
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Charles B. Klein

WINSTON & STRAWN LLP
1400 L Street, NW

Washington, DC 20005

(202) 371-5700

Fax: (202) 371-5950

Email: msibarium@winston.com
Email: cklein@winston.com

Attorneys for Respondents
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CERTIFICATE OF SERVICE
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postage prepaid, on:

The Honorable Stephen J. McGuire

Chief Administrative Law Judge

Federal Trade Commission

600 Pennsylvania Ave. NW (H-106)

Washington, DC 20580

(two courtesy copies delivered by messenger only)

Thomas H. Brock, Esq.
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