
UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 

1 
In the matter of ) 

Evanston Northwestern Healthcare 
) 

Corporation, Docket No. 93 15 
a corporation, and 1 Public 

1 
ENH Medical Group, Inc., 1 

a corporation. 

RESPONDENTS' MOTION TO QUASH 

Under the Federal Trade Commission's Rules of Practice, 16 C.F.R. $8 3.3 l(d), 3.33(a), 

Respondents Evanston Northwestern Healthcare Corporation and ENH Medical Group, Inc., by 

counsel, move to quash Complaint Counsel's Notice of Depositions ("Notice") dated September 

8, 2004. As explained more fully in the accompanying memorandum, Complaint Counsel has 

served the Notice only three business days before the deposition is scheduled to occur, in 

violation of the "reasonable notice" requirement of 16 C.F.R. $ 3.33(a). During a conference 

with undersigned counsel about this motion, Complaint Counsel stated that they would oppose 

this motion. 



Dated: September 9,2004 Respectfully Submitted, 

a - d -  4 &- /&- 
Duane M. Kelley 
WINSTON & STRAWN LLP 
35 West Wacker Dr. 
Chicago, IL 60601-9703 
(312) 558-5764 
Fax: (312) 558-5700 
Email: dkelley@winston.com 

Michael L. Sibarium 
Charles B. Klein 
WINSTON & STRAWN LLP 
1400 L Street, NW 
Washington, DC 20005 
(202) 371-5777 
Fax: (202) 371-5950 
Email: msibarium@winston.com 

Counsel for Respondents 





16 C.F.R. § 3.33(a) (emphasis added). 

2. Complaint Counsel's failure to give Respondents reasonable notice of Mr. 

Loveland's deposition is inexcusable, especially considering that Complaint Counsel had every 

opportunity and reason to provide Respondents with adequate notice. During the underlying Part 

I1 investigation, Complaint Counsel deposed Mr. Loveland to discover his relevant knowledge 

relating to the merger. As early as March 24, 2004, Respondents listed Mr. Loveland in their 

initial disclosures as an individual likely to have discoverable information. See Respondents' 

Initial Disclosures at 3 (Mar. 24, 2004). On April 13, 2004-almost four months 

ago-Complaint Counsel listed Mr. Loveland on its preliminary witness lists. See Complaint 

Counsel's Preliminary Witness List at 3 (Apr. 13, 2004). Mr. Loveland also was listed on 

Complaint Counsel's Revised Witness List filed on August 3, 2004. See Complaint Counsel's 

Revised Witness List at 5 (Aug. 3, 2004). To date, Complaint Counsel has provided no excuse 

justifying this eleventh-hour notice of Mr. Loveland's deposition. 

3. Allowing Mr. Loveland's deposition to proceed as scheduled will impose an 

undue burden on Respondents and prejudice their defense. Respondents' counsel do not have 

adequate time to prepare Mr. Loveland for his deposition even assuming, for the sake of 

argument, that he is available on September 13, 2004, to be deposed. There are 13 depositions 

scheduled to be taken and defended in the three business days remaining of discovery. 

Respondents cannot be expected to prepare Mr. Loveland adequately for his deposition in light 

of this extremely heavy three-day deposition schedule. See C & F Packing Co., Inc. v. Doskocil 

Co., Inc., 126 F.R.D. 662, 679 (N.D. Ill. 1989) ("[Clounsel is entitled, when possible, to a date 

which does not conflict with other obligations and to an opportunity to prepare for the 

deposition."). 



4. Although the Commission apparently has not ascribed a particular period of time 

to the phrase "reasonable notice" in FTC Rule 3.33(a), some federal district 



depositions after the close of discovery on the ground that "Complaint Counsel does not have the 

time to prepare for or to take these depositions before the close of discovery." Complaint 

Counsel's Mot. for Leave to Take Disc. after Disc. Cut-Off Date and Stay Consideration of Mot. 

to Compel. ("Mot. for Leave") at 1; see also Complaint Counsel's Mem. in Support of Mot. for 

Leave at 3 ("Further, in the remaining discovery period, Complaint Counsel and Respondents 

already had scheduled more than a dozen depositions and, therefore, Complaint Counsel did not 

have the time to prepare for (or to depose) the Affiants."). Given these representations to the 

Court, Complaint Counsel could have no good faith basis to believe that the parties can squeeze 

Mr. Loveland into the final three days of fact depositions.4 

WHEREFORE, for all of the foregoing reasons, Respondents respectfully request that the 

Court quash Complaint Counsel's Notice of Depositions dated September 8,2004. 

Respondents will oppose Complaint Counsel's motion in due course. 



Respectfully Submitted, 

/ " Duane M. Kelley 
WINSTON & STRAWN LLP 
35 West Wacker Drive 
Chicago, IL 60601-9703 
(3 12) 558-5764 
Fax: (312) 558-5700 
Email: dkelley@winston.com 

Michael L. Sibarium 
Charles B. Klein 
WINSTON & STRAWN LLP 
1400 L Street, NW 
Waslungton, DC 20005 
(202) 371-5700 
Fax: (202) 371-5950 
Email: msibarium@winston.com 
Email: cklein@winston.com 

Counsel for Respondents 
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BEFORE THE FEDERAL T W E  



CERTIFICATE OF SERVICE 

I hereby certify that on September 9,2004, copies of the foregoing Respondents' Motion 

to Quash Complaint Counsel's Notice of Depositions and related papers were served (unless 

otherwise indicated) by email and messenger service on: 

The Honorable Stephen J. McGuire 
Chief Administrative Law Judge 
Federal Trade Commission 
600 Pennsylvania Ave. NW (H- 106) 
Washington, DC 20580 
(two courtesy copies delivered by messenger only) 

Thomas H. Brock, Esq. 
Federal Trade Commission 
600 Pennsylvania, Ave. NW (H-374) 
Washington, DC 20580 
tbrock@ftc.gov 

Philip M. Eisenstat, Esq. 
Federal Trade Commission 
601 New Jersey Avenue, N.W. 
Room NJ-5235 
Washington, DC 20580 
peisenstat@ftc.gov 

Chul Pak, Esq. 
Assistant Director Mergers IV 
Federal Trade Commission 
60 1 New Jersey Avenue, N. W. 
Washington, DC 20580 
cpak@ftc. gov 
(served by email only) 

- 
I 

Charles B. Klein 
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2004 U.S. Dist. LEXIS 4613, * 

GREAT AMERICAN INSURANCE COMPANY VERSUS MCELWEE BROTHERS, INC. ET AL. 

CIVIL ACTION NO. 03-2793 SECTION "K" (2) 

UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF LOUISIANA 

2004 U.S. Dist. LEXIS 4613 

March 19, 2004, Decided 
March 19, 2004, Filed, Entered 

SUBSEQUENT HISTORY: Sanctions allowed by Great Am. Ins. Co. v. McElwee Bros., Inc., 
2004 U.S. Dist. LEXIS 7623 (E.D. La., Apr. 28, 2004) 

PRIOR HISTORY: Great Am. Ins. Co. v. McElwee Bros., 94 Fed. Appx. 842, 2004 U.S. App. 
LEXIS 6738 (Fed. Cir., Mar. 18, 2004) 

DISPOSITION: Plaintiff's Second Motion for Leave to Join Additional Party granted. 
Defendants motions for protective orders granted in part, and Defendants ordered to provide 
discovery responses. 
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COUNSEL: [*l] For GREAT AMERICAN INSURANCE COMPANY, plaintiff: Lloyd Noble 
Shields, Daniel Lund, L5Td
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HN2C]A person who is subject to service of process and whose joinder will not 
deprive the court of jurisdiction over the subject matter of the action shall be 
joined as a party in the [*4] action if ... (2) the person claims an interest 
relating to the subject of the action and is so situated that the disposition of the 
action in the person's absence may ... (ii) leave any of the persons, already 
parties subject to a substantial risk of incurring double, multiple, or otherwise 
inconsistent obligations by reason of the claimed interest. 

Fed. R. Civ. P. 19(a)(2)(ii). 

Great American contends that it would be subject to inconsistent obligations because 
Melancon may assert an allegedly first-ranked attorney's lien against any recovery that Great 
American obtains. Melancon's alleged lien 
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Weber v. Lockheed Martin Corp., 2001 U.S. Dist. LEXIS 3488, No. 00-2876, 2001 WL 
274518, at *1 (E.D. La. Mar. 20, 2001) (Duval, 3.) (quotations omitted) (citing Alexander v. 
Fulton County, 207 F.3d 1303, 1322-23 (11th Cir. 2000); Porter v. Milliken & Michaels, Inc., 
2000 U.S. Dist. LEXIS 11366, No. 99-0199, 2000 WL 1059849, at *1 (E.D. La. Aug. 1, 2000) 
(Vance, J.); Little v. Bellsouth Telecommunication, 1995 U.S. Dist. LEXIS 11208, No. 95- 
1646, 1995 WL 468256, at *1 (E.D. La. Aug. 7, 1995) (Mentz, 1.); C.A. Wright. A. Miller & 
M.K. Kane, Federal Practice & Procedure 5 1653 (1986)). HN5[7The test for permissive joinder 
is (1) whether there is a logical relationship between the claims and (2) whether there is any 
overlapping proof or legal question. Id.; Porter, 2000 U.S. Dist. LEXIS 11366, 2000 WL 
1059849, at "1. 

I n  determining what constitutes a single transaction or occurrence under the first 
prong, a number of courts have looked to the interpretation of "transaction" 
under Rule 13(a)-compulsory counterclaims. Transaction, for the purposes of 
Rule 13(a), is a word of flexible meaning. It may comprehend a series of many 
occurrences, depending not so much upon the immediateness [*a] of their 
connection as upon their logical relationship. 

Id. (quotations omitted) (citing Alexander, 207 F.3d at 1323; Mosley v. General Motors 
Corp., 497 F.2d 1330, 1333 (8th Cir. 1974)); accord Lott v. Eastman Kodak Co., 1999 U.S. 
Dist. LEXIS 5833, 1999 WL 242688, at *3 (N.D. Tex. Apr. 16, 1999). "Absolute identity of all 
events is unnecessary." Id. (citing Mosley, 497 F.2d at 1333). 

HN60"~he second prong [of Rule 20(a)] does not require all questions of law and fact raised 
by the dispute to be common. Rather, only some question of law or fact must be common to 
all parties."' Porter, 2000 U.S. Dist. LEXIS 11366, 2000 WL 1059849, at *2 (citing Alexander, 
207 F.3d at 1324; Mosley, 497 F.2d at 1334; Guedry v. Marino, 164 F.j0iK0 Tpon d o e s  all p r n g  Guedry m o e s  H N 6 
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March 17, 2004. H N 8 0 ~ i ~  days is not the reasonable notice required by Fed. R. Civ. P. 30(b) 
(1). Therefore, both notices of deposition are quashed. 

I n  addition, Great American asked that the deponents produce documents pursuant to Fed. 
R. Civ. P. 30(b)(5). HN9[7That rule is clear that requests for production of documents in 
conjunction with a deposition notice to a party deponent must comply with Fed. R. Civ. P. 34. 
Under Rule 34(b), parties have 30 days to respond to requests for production of documents 
unless the court orders responses within some shorter or 


