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Respondents' Opposition contained the following new issues, among others: (1) Whether, 

as Respondents now contend, this Court lacks authority to rule on due process, First Amendment, 

and Administrative Procedure Act issues in the context of a Motion to Strike, when Respondents 

initially raised these issues as defenses for trial; (2) Whether, as Respondents now contend, the 

"controlling line of cases" for the alleged due process defense pertains to the standards employed 

by the FDA, or other entities, but not the FTC; (3) Whether, as Respondents now contend, the 

internal use of FTC advertising substantiation standards before the issuance of the Complaint 

actually constituted "final agency action" against Respondents, and a violation of the First 

Amendment; (4) Whether, as Respondents now contend, Complaint Counsel has made certain 

concessions regarding Respondents' assertions; and (5)  Whether Respondents are entitled to 

assert laches or equitable estoppel against the FTC by raising new factual allegations in the 

Opposition, and will require discovery to uncover statements allegedly made directly to them, 

particularly when the weight of authority does not support the application of these defenses. 

These five questions were not raised in Respondents' defenses 0.95sd4the Fres 



The RULES state that "[tlhe moving party shall have no right to reply, except as permitted 

by the Administrative Law Judge or the Commission." RULE 3.22(c). Permission to file replies 

may be granted when such pleadings would prove "necessary or useful." In re Basic Research, 

LLC, 2004 WL 1771591 (July 20,2004) (Chappell, J.). Replies have been permitted even in the 

absence of a formal motion. See In re MSC SofhYare C o p ,  Docket No. 9299,2002 WL 509706 

(Jan. 17,2002); see also In re Grolier, Inc., 97 F.T.C. 194, 196 (1981). In this case, because 

Respondents have raised new issues for the record, it is fair to allow an opportunity to respond. 

A response to the new issues raised in Respondents' Opposition would assist the Court in 

resolving the pending Motion. Unlike Respondents' previous replies, the proposed filing would 

not simply reiterate arguments set forth in the original moving papers. 

Granting leave to file a reply is especially appropriate given the significance of this 

preliminary dispute. Respondents have propounded dozens of document requests related to their 

panoply of alleged defenses. See, e.g., 



CONCLUSION 

For the reasons set forth above, Complaint Counsel respectfully request the opportunity to 

to file a Reply to address new matters that Respondents raised in defense of their alleged defenses. 

A proposed order granting leave to file a Reply within five business days of said leave is attached. 

Respectfully submitted, 

 aura Kapin (202) 326-3237 
Walter C. Gross, IU (202) 326-3319 
Joshua S. Millard (202) 326-2454 
Robin M. Richardson (202) 326-2798 
Laura Schneider (202) 326-2604 

Division of Enforcement 
Bureau of Consumer Protection 
Federal Trade Commission 
600 Pennsylvania Avenue, N.W. 
Washington, D.C. 20580 

Dated: september&, 2004 



ATTACHMENT TO 
COMPLAINT COUNSEL'S MOTION TO SUBMIT REPLY 

TO RESPONDENTS' OPPOSITION TO PENDING MOTION 
TO STRIKE RESPONDENTS' "ADDITIONAL DEFENSES" 

(1) Basic Research, LLC's Second Request for 
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BASIC RESEARCH, LLC'S SECOND REQUEST FOR PRODUCTION OF 
DOcTJMIcNTS 

Respondent, Basic Researck L.L.C., by and thoug4 its undersigned counsel, aud 

pursuant to 16 CFR 93.37(a), hereby requests Complaint Counsel to produce the documentary 

material and tangible things identified below for inspection and copying witllin fifteen (15) days 

at FeldmanGale, P.A., Miani Center, 19th Floor, 201 South Biscayne Blvd., Miami, Florida 

33 131, or such time aud place as may be agreed upon by all counsel. 
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DEPIMTIONS 

Notwit33standing any definition below, each word, term, or phase used in these Requests 

for Production is intended to have the broadest meaning permitted under the Federal Trade 

Couunission7s Rule of Practice. 

1. "Challenged Products" shall mean each product referred to iu the Complaint, 

including: Dermalin-APg, Cutting Gel, T m y  Flattening gel, Leptroprin, Anorex, and 

PediaLean, both individually and collectively. 

2. C c C ~ m m i ~ ~ i o n ~  Ccy~~, 'y  and "your" shall mean the Federal Trade Coimnission, its 

employees, agents, attorneys, consultmts, representatives, officers, and all other persons acting 

or purporting to act on its behalf. 

3. "Cormnunications(s)" shall mean the transmittal or exchange of information of 

any lcind in my form, including oral, written, or electronic foin. 

4. "Coinplaint" shall mean the admiuistxative complaiut issued by the Federal Trade 

Cornmission and any amendments to that Complaint, in the above-captioned matter. 

5. "Corporate Respondents" shall mean the following Respondents: Basic Research, 

LLC, A.G. Waterhouse, LLC, Klein-Becker, usa, LLC, above-caa 382.212.125 327t87.60101 ]>>BDC 
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7. ccCommllllication" or "communicatio~ls~ mean the act or fact of transnitl-kg 

information, whether by cossespondence, telephone line, computer media, meeting or any 

occasion of joint or mutual pqence, as well as the trmsllzittal of any document fiom one person 

to another. 

8. "Each" and "anyy' shall mean and shall include the word "all" so as to have the 

broadest meaning wheikver necessary to bring within the scope of any Specification all 

information and/or document($) that otherwise might be construed to be outside its scope. 

9. "Efficacy" shall mean the ability of the product to achieve the results for which it 

is advertised. 

10. c%~dividual Respondents" shall mean: Respondents Dennis Gay, Daniel B. 

Mowrey, .and Mitchell K., Friedlander, both individually and collectively, unless otherwise stated. 

11. "Or" includes "and" and "and" shall include "or," so as to have the broadest 

meaning whenever necessary to bring w i t h  the scope necesssuy to bring within the scope of 

any Request for all information or documents that might otherwise be construed to be outside its 

scope. 

12. "Person" or ccPersons'7 shall mean: all natural persons, corporations, partnerships 

or other business associations, and each and every other legal entity, including all members, 

officers, predecessors, assigns, divisions, branches, deparlments, affiliates, and subsidiaries. 

13. cTromotiolzal Material" shall mean: auy written or oral statement, advertisement, 

illustration, or depiction that is designed to effect a sale or create interest 
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instructional or education materials, packaging, paclcage insert, package label, film, slide, radio 

or television broadcast or transmission, Internet or World Wide Web site, streaming video, 

electronic mail, audio program transmitted over a telephone system, script@) used to make oral 

solicitations to consumers, or publications or broadcast in any other medium. 

14. "Referring to" or "relathg to" shall mean: discussing, describing, reflecting, 

containing, analyzing, studying, reporting, commenting, evidencing, constituting, setting forth, 

considering, recommending, concerning, or pertaining to, in whole or in part. 

15. ccResponde~t(s)" shall mean" all Corporate Respondents and all Individual . 

Respondents, both individudy 



Docket No. 93 18 

5. This 
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6 All expert reports that the Federal Trade Commission bas iiled in other part lhree 

proceedings or proceedings under Section 13 @) of the 
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29. ' All documents relating to requests made to the Federal Trade Cornmission by 

advertisers seeking approval of advertising prior to dissemination. 

30, All studies reviewed by the Federal Trade Commission relating to the Challenged 

Products. 

3 1. All consumer surveys conducted by the Federal Trade Commission relating to the 

Challenged Products. 

32. AIl documents which define or explain the meaning of "competent and reliable 

scientific evidence." 

33. All documents which purport to establish what constitutes competent and reliable 

evidence for purposes of supporting efficacy claims of weight loss products. 

34. All coi~espondence to or with fie individuals who served on the panel of 

"Deception in Weight Loss Advertising: A Workshop," held on November 19,2002. 

35. All documents that reflect the Federal Trade Commission's understanding of what 

the Federal Trade Commission needs to have a "reason to believe." 

36. All documents which support the Federal Trade Commission's analysis of the 

meaning of 
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Gregoly L. Hillyer 
FELDMANGALE, P.A. 
Miami Center - 19" Floor 
20 1 Souih Biscaym Blvd. 
Miami, Florida 33 13 1 
Telephone: (305) 358-5001 
Facsimile: (305) 358-3309 

CounseI for Respondents Basic Research, L.L.C., 
A.G. Waterhouse, L.L.C., Klein-Becker USA, 
L.L.C., Nutrasport, L.L.C., 
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CERTIFICATE OF SERVICE 

I HlXEBY CERTIFY that a true and correct copy of the foregoing was provided to the 
following 
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ORDER GRANTING COMPLAINT COUNSEL'S MOTION FOR LEAVE 
TO SUBMIT REPLY TO RESPONDENTS' OPPOSITION TO PENDING 

MOTION TO STRIKE RESPONDENTS' ADDITIONAL DEFENSES 

On September 13,2003, Complaint Counsel moved for leave to file a Reply in response 

to Respondents' Opposition to Complaint Counsel's Motion to Strike Respondents' Additional 

Defenses. As Respondents have raised new issues for the record that may have precedential 

effect, it is fair to allow an opportunity to respond, and a response to the matters raised in 

Respondents' Opposition would assist the Coua in resolving the pending Motion to Strike. 

Accordingly, upon due consideration of the parties' submissions, it is h3s 




