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INTRODUCTORY STATEMENT

Respondent herewith submits its Reply Brief in this proceeding pursuant to the
provisions of Rule 3.52 of the Commission’s Rules of Practice.

The headings in this Reply Brief have been arranged so as to correspond with
those headings and subject matter contained in the Answering Bri¢f of Counsel
Supporting the Complaint which are addressed.

In the Introduction to their Answering Brief, Complaint Counsel comment on
“[Respondent’s] assertion that the [state action] defense applies where the state does little
more than passively rubber stamp privately-set priées.” CCApp. 1;91.

Respondent has never made this assertion.

Respondent asserts that the record shows that KTC does nof “rubber stamp” tariff

rate proposals which are submitted by the Kentucky Association.
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Respondent’s Members have not “agreed” to establish a “peak season,” (CC App.

3). though thev have agreed to authorize the Kentuckv Association to file.a nronased
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has the legal authority to establish rates for the transportation of household goods in the
Commonwealth of Kentucky.

There is no evidence in the record to support the conclusion or inference that the
Kentucky Association takes steps to orchestrate changes in the tariff or that Kentucky

Association Members use this information to keep rates elevated. (CC App. 5)
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purpose of the FTC “inquiry” into what were taken to be matters of compliance with
State law, was subsequently recanted in a further letter (RX 226) from the subject law
firm offered as evidence and excluded at trial. (Respondent’s current Counsel informed
Complaint Counsel of the incorrectness of prior Counsel’s letter shortly after the
commencement of this proceeding.) Respondent believes that it was error for the ALJ .to

exclude the subsequent letter from evidence.

a. Complaint Counsel says that “Once Upon
A Time” the KTC Reviewed Tariff Rates”
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P Here is the answer.

. KTC continued the regulation of household goods in a thorough and aggressive

manner by retaining the services of its most competent and experienced transportation

the employment of the State, it may be necessary for KTC to maker other arrangements
which will involve increased or alternate staffing. In fact, KTC is holding a meeting on
September 15" to discuss changes which may be made necessary by this proceeding.

The dramatic change in the state regulatory landscape effected by the ICC
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This is a curious approach indeed to what should properly be characterized as a
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commerce within its borders.

. ARGUMENT

A. COMPLAINT COUNSEL’S INSISTENCE THAT THERE ARE HORIZONTAL
AGREEMENTS AN PRICE TN THIS (CASF ANDN THAT STUICH, ATI RGED_







68) The point being made by KTC Counsel was that if Complaint Counsel were acting in

good faith or in the public interest, they would have attempted to effect changes at KTC

Counsel, told the ALJ that if he were aware of the true concerns of the FTC, that KTC
would have worked with FTC to change its procedures. Of course, Complaint Counsel

was seeking information to prepare a Complaint in the referenced interview - - not to

solve a problem.

E. WHILE A CEASE AND DESIST ORDER OF ANY KIND IS
INAPPROPRIATE, ARTICLE VII OF THE ORDER
PROPOSED BY THE ADMINISTRATIVE LAW JUDGE
IS ENTIRELY PROPER IF THE INITIAL DECISION
IS TO BE AFFIRMED

The specific portion of the proposed remedy contained in Article VII of the ID’s
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immediately adverse ruling in this case. This would be entirely proper in particular view

of certain of the underlying facts involved including the following: (1) a highly






e

E‘.{

of Kentucky as a co-ordinate sovereign in the regulatory process and demonstrate the

Commission’s respect for the State in a manner consistent with the federalism

Eonéggg!gted by Parker v. Brown. o - |

F. THE ALJ ACTED IMPROPERLY IN
EXCLUDING THE EVIDENCE -
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It was error for the ALJ to exclude RX 226, which stated the position of

attorney James Liebman, Esq. and recanted earlier positions, if a prior letter from his

firm, CX 110, was to be received in evidence.
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