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ORDER ON COMPLAINT COUNSEL'S MOTIONS TO COMPEL RESPONDENTS'
PRODUCTION OF DOCUMENTS FROM ELECTRONIC FILES AND FOR LEAVE TO

TAK DISCOVERY AN STAY CONSIDERATION OF MOTION TO COMPEL

On August 19 2004, Complaint Counsel filed a motion seeking an order compelling
Respondents Evanston Northwestern Healthcare Corporation ("ENH") and ENH Medical Group
to produce all documents responsive to Complaint Counsel's discovery requests that are



II.

Complaint Counsel' s motion to compel production of documents seeks an order
compelling Respondents to produce documents that are contained on quarerly backup tapes for
the exchange server of Highland Park Hospital, the exchange server ofENH, and the backup
tapes that contain the files of six named individuals. Motion to Compel at 21-22. Complaint
Counsel asserts that the discovery of a limited number of backup tapes sought by Complaint
Counsel is reasonably calculated to lead to the discovery of admissible evidence and that
Respondents must bear the cost of producing documents on a select group of backup tapes.

Respondents argue that production of the requested discovery would be overly
burdensome and would outweigh any benefits; that Complaint Counsel refuses to share any of
the costs associated with production of electronic documents; that the request would impede
preparations for the trial in this matter; and that the request would violate Respondents ' due
process rights. Opposition at 1- , 7-27. Moreover, Respondents assert that they have produced a
significant amount of electronic documents for which they have borne the entire expense.
Opposition at 4-

Complaint Counsel, in its motion to stay, seeks leave to take depositions of the three
witnesses who provided affdavits in support of Respondents ' opposition to the motion to compel
and moves to stay consideration ofthe motion to compel until completion of this discovery.
Motion to Stay at 1. Complaint Counsel asserts that there is not sufficient time to complete the
depositions of these individuals prior to the September 13 2004 discovery cut-off date. Motion
to Stay at 3.

Respondents oppose the motion to stay, arguing that there is no good cause for extending
the discovery deadline. Opposition to Motion to Stay at 4-6. Respondents furer assert that the
requested discovery will not aid the Court in deciding the motion to compel and would materially
delay the hearing. Opposition to Motion to Stay at 6.

II.

Pursuant to Rule 3.31(c)(l) ofthe Commission s Rules of Practice: " (pJarties may obtain
discovery to the extent that it may be reasonably expected to yield information relevant to the
allegations of the complaint, to the proposed relief, or to the defenses of any respondent." 16

R. 31 (c)(1). However, the Administrative Law Judge shall limit discovery upon a
determination that the "burden and expense of the proposed discovery outweigh its likely
benefit." Id Here, the requested discovery has the potential to yield information relevant to the
proceedings , although the amount of data that would be relevant and not duplicative is contested.
The issue to be decided in the motion to compel is whether the burden and expense of producing
the electronic data outweigh the likely benefit of the production.



Electronic records are no less subject to disclosure than paper records. Rowe Entm





Complaint Counsel has not demonstrated good cause for failing to depose thc proposed
deponents prior to the close of discovery. Complaint Counsel was aware of the deponents and/or
the substance of their affidavits though correspondence in August of2004


