








Id. at *8-*9 (emphasis added); see also id. at *7-*8 ("Simply claiming that the importance of 

these individuals was learned 



To the extent Complaint Counsel desired additional information concerning 

Respondents' backup data, it was perfectly able at the time of thls mid-August correspondence - 

one month before the close of discovery - to notice depositions of: (1) Respondents, in their 

corporate capacities, under Rule 3.33(c); (2) individual information technology employees of 

Respondents; (3) Respondents' vendor pursuant to Rule 3.33(c); or (4) individual 



serious stretch. There is more than enough information for this Court to deny both the Motion to 

Compel and the Motion for Leave based solely on the papers. 

A. The Stated Reasons For Complaint Counsel's Belated Discovery Are 
Unpersuasive. 

Complaint Counsel offers several unpersuasive reasons to support its request to 

take out-of-time deposition discovery on information technology issues. As an initial matter, 

Complaint Counsel continues to mistakenly assert that no discovery is unduly burdensome in 

complex antitrust litigation (even if fact discovery has closed), and the burden of paying for the 

expensive restoration of backup data should rest entirely with Respondents. This position 

conflicts with Rule 3.31(c)(l) as well as the case chiefly relied on by Complaint Counsel, 

Zubulake v. UBS Warburg, LLC, 217 F.R.D. 309, 320 (S.D.N.Y. 2003), which noted that all 

prior reported decisions addressing the discovery of backup tapes "have ordered the cost of 

discovery to be shifted to the requesting party." Id. at 320; see also id. at 324 (concluding that 

the court "will conduct the appropriate cost-shifting analysis" at the appropriate time). 

Complaint Counsel still has failed to identify any decision by this Court or the Commission 

holding that any backup tape information had to be produced at 

Complaint Counsel's assertions concerning the declarations of [REDACTED] are 

equally unpersuasive: 

The cases cited by Complaint Counsel are inapposite or support Respondents' position. The trial court in In re 
Amsted Indus., Inc. "ERISA " Litig., 2002 WL 3 1844956 (N.D. Ill. Dec. 18,2002), did not issue an order compelling 
the review of backup data but, instead, merely noted that the defendants voluntarily agreed to conduct such a review. 
Similarly, in Linnen v. A.H. Robbins Co. Inc., 1999 W L  462015 (Mass. Super. Ct. June 16, 1999), the court's 
decision merely allowed the plaintiffs to obtain backup tape information that would be restored pursuant to a 
discovery agreement in a separate multi-district litigation case (which agreement contemplated that the party 
requesting the production could be held responsible for some of the backup tape restoration costs). Id, at *5-*6. 
Finally, Respondents relied on McPeek v. Ashcroft, 202 F.R.D. 3 1 (D.D.C. 2001), in their opposition to the Motion 
to Compel because that case counseled against backup tape fishing expeditions l~ke  the one requested by Complaint 



[REDACTED] 

As a result, '[tlhe data on a backup tape are not organized for retrieval of 

individual documents or files [because] . . . the organization of the data mirrors the computer's 

structure, not the human records management structure.' Backup tapes also typically employ 

some sort of data compression, permitting more data to be stored on each tape, but also making 

restoration more time-consuming and expensive, especially given the lack of uniform standard 

governing data compression." 2 17 F.R.D. at 3 19 (citations omitted) (alterations in original). 

Counsel here. The court in that case carefully tailored backup tape discovery to the pertinent period. Here, 
however, ENH has no backup tapes for the first one and one-half years after the January 1,2000, merger at issue. 



Finally, as indicated in footnote 2 of the Memorandum in Support of the Motion 

for Leave, Complaint Counsel really seeks to depose Respondents' employees to discover 

information pertaining to Respondents' information technology systems - discovery that could 

have been taken months ago. Indeed, such discovery is typically taken at the very beginning of 

complex cases. See, e.g., Aug. 3,2004, Report of the Civil Rules Advisory Committee ("Rules 

Report") at 6-10 (explaining the importance 



[REDACTED] 



[REDACTED] 

B. The Motion for Leave Should Be Denied Because This Court May Deny The 
Motion To Compel Without Relying On The Declarations At Issue. 

As demonstrated below, there is no need or "good cause" to depose 

[REDACTED] to further probe the expense of Complaint Counsel's requested relief in the 

Motion to Compel. Nevertheless, this Court may, and should, deny the Motion to Compel even 

assuming, for the sake of argument, that this Court needed to consider deposition testimony from 

the declarants at issue to determine such cost. 

For example, this Court could, and should, deny the Motion to Compel on the 

totally independent basis that fact discovery is now closed and the parties need finality to 

proceed to the 



witness depositions concerning such information. To play out Complaint Counsel's request, fact 

discovery would have to be reopened and extended for a few months to allow the parties to 

absorb the incredible volume of electronic data at issue. This, in turn, likely would require 

expert discovery (to date, ten experts have been identified by the parties) to begin in early 2005. 

The hearing might then have to be postponed until well into the 



CONCLUSION 

For the foregoing reasons, Respondents respectfully request that this Court deny 

Complaint Counsel's Motion for Leave to Take Discovery After Discovery Cut-Off Date and 

Stay Consideration of Motion to Compel. 
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2002 FTC LEXlS 69, * 

Pursuant [*3] to the Third Revised Scheduling Order, entered on September 10,2002, Complaint Counsel 
provided its 
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by two additional months, to September 6,2002. The [*7] Third Revised Scheduling Order, entered on September 10, 
2002, did not change dates for witness lists or the close of discovery. 

The parties, in moving for the first revision of the scheduling order, requested an extension for the close of 
discovery, but did not seek extensions of time for providing preliminary and revised witness lists. Complaint Counsel, 
in opposing Respondents' motion for the second revision, did not argue that discovery should not be extended because 
Complaint Counsel had already served its revised witness list. Thus, although the close of discovery was extended, the 
deadlines for providing preliminary and revised witness lists remained unchanged. 

According to Respondents, Complaint Counsel has been investigating this matter for nearly two years. The 
Complaint was filed nearly one year ago. Discovery should have been pursued expeditiously soon thereafter, as the 
parties were forewarned. Chicago Bridge & Iron Co., Docket 9300 (January 4,2002) ("In the event the parties are not 
able to settle this matter, the discovery and trial schedule issued will meet the October 28,2002 deadline."). Simply 
claiming that the importance of these individuals was learned late [*8] in the discovery process does not satisfy the 
"good cause" standard since diligence is required in pursuing discovery. However, if Complaint Counsel's delay in 
learning about the information that may be provided by these individuals is attributable to Respondents, Complaint 
Counsel may have demonstrated good cause. 

As to the fust witness, Complaint Counsel asserts that it was delayed in learning of the information he may provide 
due to Respondents' delayed response to Complaint Counsel's Second Request for hoduction of Documents. Based on 
that representation, Complaint Counsel has demonstrated that Complaint Counsel's delay in leaming about the 
information that the fust witness may provide is attributable to Respondents. Accordingly, Complaint Counsel has 
demonstrated diligence sufficient to show good cause for including the first witness on Complaint Counsel's fmal 
witness list. 

As to the second and third witnesses, Complaint Counsel makes no claim that its delay in learning of these 
individuals is attributable in any way to Respondents. Complaint Counsel has not demonstrated sufficient diligence to 
show good cause for including the second and third witnesses on Complaint Counsel's [*9] final witness list. 

v. 
For the reasons set forth above, Respondents' motion is GRANTED in part and DENIED in part. Complaint 

Counsel has demonstrated good cause for adding the fust witness described in Respondents' motion, the author of the e- 
mail communications that were produced by Respondents on August 27,2002, to Complaint Counsel's fmal witness list. 
The deposition of this witness may be taken beyond the discovery deadline. 

This Order does not constitute a ruling on the admissibility of exhibits referred to in Respondents' motion or 
Complaint Counsel's opposition. 

ORDERED: 

D. Michael Chappell 

Administrative Law Judge 

Date: October 23,2002 
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II Action Items: Rules Recommended for Publication 

A. PROPOSED AMENDMENTS INVOLVING 
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The sheer volume of such data, when compared with conventional 
paper documentation, can be staggering. A floppy disk, with 
1.44 megabytes, is the equivalent of 720 typewritten pages of 
plain text. A CD-ROM, with 650 megabytes, can hold up to 
325,000 typewritten pages. One gigabyte is the equivalent of 
5OO,W typewritten pages. Large corporate computer networks 
create backup data measured in terabytes, or 1,000,000 
megabytes: each terabyte represents the equivalent of 500 billion 
typewritten pages of plain text. 

Electronically stored information may exist in dynamic databases 
that do not correspond to hard-copy materials. Electronic information, 
unlike words on paper, is dynamic. The ordinaryoperation of computers 
-including the simple act of turning a computer on or 3 0 2 0 9 r  d o  of 



Report of the Civil Rules Advisory Committee 
Page 4 

The uncertainties and problems law ye^, litigants, and judges face 
in handling electronic discovery under the present federal discovery rules 
are reflected in the growing demand for additional rules in this area. At 
least four United States district courts have adopted local rules to address 
electronic discovery, and many more are under consideration. Two states 
have, and more are considering, court rules specifically addressing these 
issues. There is much to be said for these local rules and much has been 
learned from experience under them. But if there is delay in considering 
whether to change the federal rules, the timetable of the rulemaking 
process will inevitably result in a proliieration of local rules. Adoption of 
differing local rules by many district courts may freeze in place different 
practices and frustrate the ability to achieve the national standard thecivil 
Rules were intended to provide in the areas they address. As electronic 
discovery becomes more and more common, the burdens and costs of 
complying with unclear and inconsistent discovery obligations, which vary 
from district todistrict in ways unwarranted by local variationsin practice, 
will also increase. 

Publication forcomment is morecritical in this amthan formany 
other proposed rule amendments. Litigants and lawyers live with the 
problems raised by electronic discovery in ways that judges do not. The 
Advisory Committee welcomescomments on all aspects of the proposed 
amendments and has indicated certain areas in which comment will be 
particularly helpful. The comments from litigants and lawyers on specific 
proposals for rules that attempt to accommodate electronic discovery, as . 

it is practiced today and as it will develop in the future, areessential. The 
challenge is to ensure that the rules provide effective support and guidance 
for managing discovery practice as it changes with technology. 
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arise. The Committee Note emphasizes that if the parties do not anticipate 
discovery of electronically stored information, there is no need to discuss 
these issues. When such discovery is anticipated, the rule amendments 
focus the parties and the court on early identification and resolution of 
problems, particularly in the sensitive areas of form of production, 
privilege review, and preservation. The volume and dynamic nature of 
electronically stored information make the problems presented by each of 
these areas more acute than in conventional discovery. 

These proposed amendments to Rules 16(b) and 26(0 and to 
Form 35 work in tandem with proposed amendments to Rule 34(b), 
which authorize the requesting party to specify the form in which 
electronically stored information should be produced and set up a 
framework for resolving disputes over the fom of producing such 
information; Rule 26(b)(2), s T J 
 c  1 . 0 4 1 7 s t a T d 
 ( a c u t e  ) T j 
 - 0 . 0 3 6 3 8  T 8 i n g  proposed set resolution to 
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or a significant part of that activity could paralyze a party's opemtions. An 
overbroad approach to preservation may be prohibitively expensive and 
unduly burdensome for parties dependent on computer systems for their 
operations. In Rule 26(f), the parties are directed to discuss preservation 
of discoverable information during their conference to develop the 
discovery plan. Although this provision applies to all discoverable 
information, it is particularly important with regard to elecmnically stored 
information. The Note emphasizes that the parties should be specific, 
balancing preservation needs with the need to continue ordinary 
operations of computer systems. Rule l6(b)(S) states that the scheduling 
order should include provisions relating to discovery of electronic 
information that emerge from the parties' conference and that the court 
approves, which may include preservation of electronic information. 

The second area is privilege =view and waiver. The Committee 
has repeatedly been told that the burden, costs, and difficulties of privilege 
review are compounded with electronically stored information. The 
volume of such information and the informality of certain kinds of 
electronic communications, such as e-mails, make privilege review more 
difficult, time-consuming, and expensive. Materials subject to aclaim of 
privilege are often difficult to identify, in part because computers may 
retain infoxmation that isnot apparent to the reader. Such information may 
include embedded data (earlier edits that may be hidden from a "paper" 
view of the material or the image displayedon a computer monitor) and 
metadata (automatically created identifying information about the history 
or management of an electronic file). Parties frequently attempt to 
minimize the cost and delay of an exhaustive privilege review by agreeing 
to protocols that minimize the risk of waiver. Such protocols may include 
socalled quick peekor claw back arrangements, which allow production 
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information, they are particularly important with regard toelectronically 
stored information. 

The proposed amendment of Rule 26(f)(4) is limited to the 
parties' discussion of whether to include in the discovery plan an 
agreement that the court should enter an order protecting the right to 
assert privilege after production of privileged infomation. TheCommittee 
is padcularly interestedinlleceiving comment on whether this amendment 
should be less restrictive, similar to proposed Rule 26(f)(3). A less 
restrictive rule would direct the parties to discuss and include in the 
discovery plan any issues relating to the protection of privileged 
information in discovery. The third area of focusis the form of production. 
Unlikeconventional discovery, in which thereis essentially one option for 
the fom in which information is provided-paper-electronic discovery 
presents a number of options. These options include the choice between 
production in hard-copy or electronic form, as well as choices among 
different electronic formats. The proposed amendmenrsto ~ u l e s  16(b) 
and 26(f)(3) and to Form 35 direct the parties to consider, and the court 
to include in the scheduling order, 



PROPOSED AMENDMENTS TO Pretrial Conferences; Scheduling; Management b) of court rule the district 
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28 by leave of the district judge or, when authorized by local rule, by 

29 a magistrate judge. 

Committee Note 

The amendment to Rule l6(b) is designed to alert the court to 
the possi ble need to address the handling of discovery of electronically 
stored information early in the litigation if such discovery is expected to 
occur. Rule 2 6 0  is amended to direct the parties to discuss discovery of 
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local rule, the court may also limit the number of requests 

under Rule 36. 
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under Rule 26(c). A partv need not ~rovide discoverv of 

electronicallvstored information that the vartv identifies as 

not reasonably accessible. On motion bv the recluesting 

partv. the responding v a r t ~  must show that the information 

is not reasonablv accessible. If that showinp is made. the 

court may order discoverv of the information for e . d  cause 

and mavsuecifv terms and conditions for such discoverv. 

* * * * *  

(5)  Claims of Privilege or Protection of Trial 

Preparation Materials. 

{A) Privileged infonnalion withheld. When a 

party withholds information otherwise discoverable 

under these rules by claiming that it is privileged or 

subject to protection as trial preparation material, the 

party shall make the claim expressly and shall describe 

the nature of the documents, communications, or 
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things not produced or disclosed in a manner that, 

without revealing information itself privileged or 
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(f) Conference of Parties; Planning for Discovery. Except 

in categories of proceedings exempted from initial disclosure . 
under Rule 26(a)(l)Q or when otherwise ordered, the parties 

must, as soon as practicable and in any event at least 21 days 

before a scheduling conference is held or a scheduling order is 

due under Rule l6@), confer to consider the nature and basis of 

their claims and defenses and the possibilities for a prompt 

settlement or resolution of the case, to make or arrange for the 

disclosures required by Rule 26(a)(l), to discuss anv issues 

relating - to vreservinn discoverable information, and to develop a 

proposed discovery plan that indicates the parties' views and 

proposals concerning: 

(1) what changes should be made in the timing, f c k .  or 

requirement for disclosures under Rule 26(a), including a 

statement as to when disclosures under Rule 26(a)(l) were 

made or will be made; 







Committee Note 

Subdivision (bM2). The amendment to Rule 26(b)(2) is designed 
to address some of the distinctive features of electronically stored 
information, including the volume of that information, the variety of 
locations in which it might be found, and the difficulty of locating, 
retrieving, and producing certain electronically 



12 FEDERAL RULES OF CIVIL PROCEDURE 

accessible, the court may nevertheless order discovery for good cause. 
subject to the provisions of Rule 26(b)(2)(i), (ii), and (iii). 

The Manualfor Complex Litigdion (4th) 5 1 1 A46 illustrates the 
problems of volume that can arise with electronically stored information: 

The sheer volumeof such data, when compared with conventional 
paper documemtation, can be staggering. A floppy disk, with 1.44 
megabytes, is theequivalent of 720 typewritten pages of plain text. 
A CD-ROM, with 650 megabytes, can hold up to 325,000 
typewritten pages. One gigabyte is the equivalent of 500,000 
typewritten pages. Large corporate computer networks create 
backup data measured in terabytes, or 1,000,000 megabytes: each 
terabyte represents the equivalent of 500 billion typewritten pages 
of plain text. 

With volumes of thesedimensions, it is sensible to limit discovery to that 
which is within Rule 26(b)(l) and reasonably accessible, unless acourt 
orders broader discovery based on a showing of good cause. 

Whether gi ven information is "reasonably accessible" may depend 
on a variety of circumstances. One referent would be whether the party 
itself routinely accesses oruses the infonnation. If 
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example, changing the systems necessary to retrieve and produce the 
information. 

The amendment to Rule 26(b)(2) excuses a party responding to a 
discovery request from providing electronically stored information on the 
ground that it is not reasonably accessible. The responding party must 
identify the information it is neither reviewingnorpmduchg on this g~ound 
The specificity the responding party must use in identifying such 
electronically stored information will vary with the circumstances of the 
case. For.7148 0nTc -22.468 -1.25
(case. )Tj
-0.c 0.~I0(th(ust )Tm
(13 )T8.7T)263 Tc 3.1[the The a sttion o n  t h i s  o n  T h e  c a s e .  T h e  
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The rule does not prescribe a particular method of notice. As with 
the question whether notice has been given in a reasonable time, the 
manner of notice should depend on the circumstances of the case. In 
many cases informal but very rapid and effective means of asserting a 
privilege claim as to produced information, followed by more formal 
notice, wwld be reasonable. Whateverthe method, the notice should be 
as specific as possible about the information claimed to be privileged, and 
about the producing party's desire that the information be promptly 
returned, sequestered, or destroyed. 

Each party that received the information must promptly return, 
sequester, or destroy it on being notified. The option of sequestering or 
destroying the information is included because the receiving party may 
have incorporated some of the information in protectedtrial-preparation 
materials. After receiving notice, a party must not use, disclose, or 
disseminate the information pending resolution of the privilege claim. A 
party that has disclosed or provided the information to a nonparty before 
receiving notice should attempt to obtain thereturn of theinformation or 
arrange for it to be destroyed. 

Whether the information is returned or not, the producing party must 
assert its privilege in compliance with Rule 26(b)(S)(A) and preserve the 
information pending the court's d i n g  on whether the privilege is properly 
asserted and whether it was waived. As with claims of privilege made 
under Rule 26(b)(S)(A), there may be no ruling if the other parties do not 
contest the claim. 

If the party that received the information contends that it is not 
privileged, or that the privilege has been waived, it may present the issue 
to the court by moving to compel production of the information. 
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sought. They may identify the various sources of such information within 
a party's control that should be searched for electronically stored 
information. They may discuss whether the information is reasonably 
accessible to the party that has it, including the burden or cost of 
retrieving and reviewing the infonnation. See Rule 26(b)(2). The form or 
format in which a party keeps such information may be considered, as well 
as the form in which it might be produced. '9My agreement between the 
partiesregarding the forms of production will help eliminate waste and 
duplication." ~ a n u a l  for ~ornplex ~itigation (4th) 5 1 1 A46. Even if 
there is no agreement, discussion of this topic may prove useful. Rule 
34(b) is amended to pennit apartyto specify the formin which it wants 
electronically stored information produced. An informedrequest is more 
likely to avoid difficulties than one made without adequate information. 

Form 35 is also amended to add the parties' proposals regarding 
disclosure or discovery of electronically stored information to the list of 
topics to be included in the parties' report to the court. Any aspects of 
disclosing or discovering electronically storedinformation discussed under 
Rule 26(f) may be included in the report to the court. Any that call for 
court action, such as theextent of the search for infomation, directions on 
evidence preservation, or cost allocation, should be included. The court 
may then address the topic in its Rule 16@) order. 

Rule 26(f) is also amended to direct the parties to discuss any issues 
regarding preservation of discoverableinformation during their conference 
as they develop a discovery plan. The volume and dynamic nature of 
electronically stored information may complicate preservation obligations. 
The ordinary operation of computers involves both the automatic -tion 
and the automatic deletion or overwriting of certain information. Complete 
cessation of that activity could paralyze a party's operations. C.' Manual 
for Complex Litigation (4th) 5 1 1.422 ("A blanket preservation order 
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may be prohibitively expensive and unduly burdensome for parties 
dependent on computer systems for their day-today operations.") Rule 
37(f) addresses these issues by limiting sanctions for loss of electronically 
storedinformation due to the routine operation of a party's electronic 
information system. The parties' discussion shouldaim toward specific 
provisions, balancing the need to preserve relevant evidence with theneed 
to continue routine activities critical to ongoing business. Wholesale or 
broad suspension of the ordinary operation of computer disaster-recovery 
systems, in particular, is rarely warranted. Failure to attend to these issues 
early in the litigation increases uncertainty and raises a risk of later 
unproductive controversy. Although these issues have great importance 
with regard to electronically stored information, they are also important 
with hardcopy and other tangible evidence. Accordingly, the rule change 
should prompt discussion about preservation of all evidence, not just 
electronically stored information. 

Rule 26(f) is also amended to provide that the discovery plan may 
include any agreement that the court enter a case-management order 
facilitating discovery by protecting against privilege waiver. The 
Committee has repeatedly been advised about the discovery difficulties 
that can result from efforts to guard against waiver of privilege. Frequently 
parties find it necessary to spend large amounts of time reviewing materials 
requested through discovery to avoid waiving privilege. These efforts are 
necessary because materials subject to a claim of privilege are often 
difficult to identify, and failure to withhold even one such item may result 
in waiver of privilege as to all other privileged materials on that subject 
matter. Not only may this effort impose substantial costs on the party 
producing Tm
(as )Tj
0e394 Tm3.375 0 0 11 11.r94his 
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These problems can become more acute when discovery of 
electronically stored information is sought. The volurneof such data, and 
the informality that attends use of e-mail and some other types of 
electronically stored information, may make privilegedeterminations more 
difficult, and privilege review correspondingly moreexpensive and time 
consuming. Other nd 
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privilege forfeiture or waiver that the parties have reached, andRule 16(b) 


