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Complaint Counsel oppose Respondent Basic Research, LLCYs Motion To Compel 

Complaint Co~msel to "more 



to the weight of Commission precedent. With respect to attempts to obtain Complaint Counsel's 

work product and deliberative process - this information is similarly protected from disclosure. 

To the extent that Respondent seeks the work product of testifying experts, that 

information will in fact be provided to Respondent in 





September 3,2004, Complaint Counsel filed its First Supplemental Response to Respondent's 

First Set of Interrogatories. Complaint Counsel's First Supp. Resp. to Resp't's First Set of 

Interrogs. (Sept. 3,2004) ("Compl. Counsel's Supp. Resp.") (attached as Att. B hereto). On 

September 9,2004, 



ARGUMENT 



experts often involve situations having destroyed or non-available materials or situations in 

which the expert might also be viewed as a direct fact witness. Telebrands, 2003 F.T.C. Lexis 

201, *2 (citing Wright, Miller 



150-52 (1975). This privilege pennits the government to withhold information that "reflect 

advisory opinions, recommendations and deliberations comprising part of a process by which 

government decisions and policies are formulated." FTC v. Wanzer Conzmunications, Inc., 742 

F.2d 1156, 1161 (gth 



Importantly, much of the answers that Respondent demands, to wit, testifying expert 

information, will be provided in accordance with the Court's Scheduling Order. Respondent's 

scattershot Motion presents no arguments, reasons, or precedent that would require Complaint 

Counsel to supplement its answers. As articulated in the interrogatory responses, and as 

discussed below, Complaint Counsel's answers are sufficient and the objections are justified. 

Respondent's Motion should be denied. 

A. Interrogatory No. 1 Improperly Seeks Information Protected from Disclosure 
Based on Non-testifying Expert, Deliberative Process, or Work Product 
Privilege. 

Interrogatory No. 1 provides: 



1. Complaint Counsel Fully Answered Interrogatory No. I@) and l(c)? 

With respect to Interrogatories Nos. l(b) and l(c), Respondent demands that Complaint 

Counsel identify persons who interpreted Respondents' advertisements and describe the extrinsic 

evidence shown to these persons. Mot. at 5. In its response, Complaint Counsel recognized that 

it has consulted with persons both in anticipation of litigation and as part of this litigati~n.~ 

Compl. Counsel's Resp. at 4. First, with respect to persons consulted in anticipation of litigation, 

Complaint Counsel consulted with staff at the Bureau of Consumer Protection and with experts 

in determining what action should be taken. Thus to the extent that this is part of the decision to 

take any action in this case, these persons fall within the deliberative process privilege. Second, 

to the extent that these persons are non-testifying experts, information about these persons is 

protected from disclosure as both information related to a non-testifying expert and as work 

product. Third, to the extent that any such person would be a testifying expert, the identification 

of those persons and a description of extrinsic evidence will be provided in accordance with t h s  

Court's Scheduling Order, which provides that Complaint Counsel identify testifying experts by 

October 6, and produce expert reports by October 20. Of course, should any of the withheld 

information be relied upon or reviewed by Complaint Counsel's testifying experts in forming 

5 As to Interrogatory No. l(a) regarding whether the challenged interrogatories are 
express or implied, Respondent has, at this time, withdrawn its Motion to Compel with respect to 
this interrogatory. Mot. at 5; see Complaint Counsel's Supp. Resp., Att. B. 

6 Complaint Counsel's response stated, inter alia, "Complaint Counsel object to the 
extent that this Interrogatory seeks information prepared in anticipation of litigation or disclosure 
of the theories and opinions of Complaint Counsel (General Objection 2), information protected 
from disclosure by the deliberative process privilege (General Objection 3), information relating 
to the expert witnesses that Complaint Counsel intend to use at the hearing (General Objection 4) 
information relating to non-testifying expert witnesses (General Objection 5). . . ." 



opinions, "the information is discoverable." Telebrands, 2003 F.T.C. Lexis 201, "4. 

Thus persons with whom Complaint Counsel consulted, and any extrinsic evidence 

discussed with them, are protected from disclosure at this time 



Complaint Counsel's answer provided facts that identify "how the agency evaluates scientific 

substantiation," outlining specific sources of industry guidance, including specific reference to 

"agency statements, Commission Policy Statements, caselaw and other information, including 

prior orders, as provided on the agency's website." Compl. Counsel Resp. at 5. 

As a threshold matter, t h s  interrogatory is an open-ended question asking Complaint 

Counsel to speculate on "the nature, quantity and type of substantiation that you contend 

Respondents needed in order to possess and rely upon a reasonable basis to make the 

representation." See Mot. at 6. Complaint Counsel's response properly identified the specific 

objections applicable to this interrogatory, asserting privilege with respect to information 

involving non-testifymg experts, deliberative process and work product. Compl. Counsel's 

Resp. at 5, Att. A. Complaint Counsel's answer identified various sources of information that 

provided factors relevant in analyzing substantiation, and Complaint Counsel's answer described 

the contents of these publications, including the pertinent provisions. Id. For example, 

Complaint Counsel's response provided guidance about how the agency evaluates scientific 

substantiation, "The Commission's 1988 Dietary Supplement Guide," and provided a detailed 

analysis of how the agency evaluates scientific substantiation related to advertising claims for 

dietary supplements. Dietary Supplements: An Advertising Guide for Industry, FTC, Bureau of 

Consumer Protection (1998). Complaint Counsel's response further elaborated that: 

Section U.B. of the Guide describes basic principles about the amount and type of 
evidence required to support a health-related claim; how to evaluate the quality of that 
evidence; the importance of considering the totality of the evidence rather than individual 
studies in isolation; and how to evaluate the relevance of the evidence to a specific 
advertising claim and product. 

Compl. Counsel's Resp. at 5, Att. A. 



Respondent contends that Complaint Counsel's response would be "adequate" only if it 

"made the determination" as to what "level of substantiation Respondent needed to survive FTC 

review in this case." This argument is without merit - it attempts to impermissibly shift the 

burden to the FTC to articulate the substantiation that Respondent needed to have. Further, 

Respondent attempts to force the FTC to come up with the necessary level of substantiation 

based on Respondent's advertising. That simply is not the law. The law provides that 

Respondent is supposed to possess the requisite level of substantiation at the time Respondent 

makes any claims so that ostensibly, those claims are based on the substantiation. See, e.g., 

Advertising Substantiation Policy Statement, appended to Thompson Medical Co., 104 F.T.C. 

648, 839 (1984) (Commission law requires an advertiser to possess adequate substantiation for a 

claim prior to the dissemination of the ad). This is not a simple intellectual exercise about whlch 

came first, the substantiation or the claim, but rather an attempt to invert the standards applicable 

to marketing and advertising products. Instead, the level of substantiation necessary is a function 

on the meaning of the advertising, which is determined by the "overall net impression." See, e.g., 

Kraft Inc., 114 F.T.C. 40, 122 (1991), quoting Thompson Medical, 104 F.T.C. 648,790 (1984). 

Thus, Complaint Counsel's response describing the applicable standards provide a full answer to 

this Interrogatory. The discussed materials and the standards contained therein provide the 

necessary framework that the Commission employs to analyze the substantiation provided. That 

Respondent would like more is clear, however, Complaint Counsel sufficiently grounded its 

answer in the facts - in this case, the facts constitute those "factors" that the Commission takes 

into account. 

Respondent argues that Complaint Counsel should have provided more "facts." Mot. at 



7. Thls attempt to color Complaint Counsel's response as non-responsive is without basis, 

Complaint's Counsel responded to this interrogatory by detailing the relevant factors. Indeed, 

Respondent's argument conveniently overlooks that this interrogatory asked for, and received, 

the applicable legal standard. See Compl. Counsel's Resp. at 5-6, Att. A. Thus, this case is 

distinguishable from the facts present in the cases that Respondent summarily cites. See, e.g., 

D'Scaife v. Boenne, 191 F.R.D. 590 (N.D. Ind. 2000) (court rejected a copy of the arrest report as 

an insufficient response to an interrogatory in an excessive force case because the interrogatory 

asked the defendant police officers to describe what they experienced during the incident, and the 

report did not include any information about what the officers' experienced). This Court should 

reject Respondent's arguments. 

B. Interrogatory No. 2 Improperly Seeks Information Protected from Disclosure 
Based on Non-testifying Expert, Deliberative Process, or Work Product 
Privileges. 

Respondent seeks information related to Complaint Counsel's analysis and review of 

Respondents' substantiation. Interrogatory No. 2 states: 

2. For each study, analysis, research, or test provided to you by any Respondent as 
substantiation for representations made concerning the 



Counsel Resp. at 6-7, Att. A. Complaint Counsel supported our objections by explaining that the 

interrogatory: 

(1) seeks "the identity of and opinions rendered by non-testifying experts," 
(2) seeks "prematurely the identities of and opinions rendered by Complaint 

Counsel's expert witnesses," 
(3) Seeks "information prepared in anticipation of litigation and disclosure of the 

theories and opinions of Complaint Counsel," 
(4) seeks "information protected from disclosure by the deliberative process 

privilege," and 
(5) is "unduly burdensome." 

Compl. Counsel Resp. at 6-7, Att. A. Respondent fails to address the first four objections. 

Instead, Respondent argues only the tautology that "[tlhe interrogatory is not unduly burdensome; 

it simply requires Complaint Counsel to provide the information." See Mot. at 10. However, 

Respondent's arguments that this is not unduly burdensome is simply not supported by the 

evidence. For example, in connection with the ephedra products alone, Respondent provided 

over 284 different studies, analyses, and tests. In any event, the sought after information is either 

protected by privilege or subject to a timing of disclosure requirement as provided by the Court's 

Scheduling Order. 

Turning first to privileges, as with the interpretation of the ad issues, see &scussion at p. 

9-10 supra, interpretation of the scientific studies implicates (1) deliberative process privilege, 

(2) non-testifying experts privilege, (3) work product privilege, and (4) testifying experts. See 

Compl. Counsel's Resp. at 5-6, Att. A. First, to the extent that any determinations involving 

Respondent's substantiation is part of 



related to a non-testifjmg expert and as work product. See, e.g., Telebmnds, 2003 F.T.C. Lexis 

201, "3. 

Ths  



C. Interrogatory No. 3 Improperly 





Att. A. Complaint Counsel's response further described this standard, recognizing that the 

interpretation of these words depends on "the language used in Respondents' ads, the depictions 

and visual images, the prominence of certain text, the circumstances surrounding the ad, common 

usage of terms, the use of juxtaposition, and evidence of intent." See also Thompson, 104 F.T.C. 

at 789; ClifSdale, 103 F.T.C. at 166. Thus, Complaint Counsel fully responded to this 

interrogatory. 

E. Interrogatory No. 5 Improperly Seeks Information That is Not Relevant or 
That is Protected from Disclosure Based on Law Enforcement, Non-testifying 
Expert or Deliberative froe91.01019 Tc 14.719339.12621 0 TPrivileimaory. 



Compl. Counsel's Resp. 



investigatory files that would tend to reveal law enforcement techniques or sources. Hoechst 



111. Respondent Has Failed to Demonstrate the Circumstances Necessary to Breach the 
Asserted Privileges. 

In essence, Respondent's Motion is an unseemly attempt to obtain information about 

Complaint Counsel's experts - both and testifying and non-testifying. As 



statement fails to show that the information is essential to a fair determination of the cause."). 

Similarly, "mere speculation of hope that the requested . . . [material]4.3.i]8P5y]TJ
0.0 1 T.s,sere Aon to 



privileges 



For the foregoing reasons, Complaint Counsel respectfully requests that the Court deny 

Respondent's Motion to Compel. 

Laureen Kapin (202) 326-3237 
Joshua S. Millard (202) 326-2454 
Robin M. Richardson (202) 326-2798 
Laura Schneider (202) 326-2604 
Bureau of Consumer Protection 
Federal Trade Commission 

Complaint Counsel 
Division of Enforcement 
Bureau of Consumer Protection 
Federal Trade Commission 
600 Pennsylvania Ave., N.W, Suite NJ-2122 
Washington, D.C. 20580 

October 4,2004 
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PUBLIC DOCUMENT 

COMPLAINT COUNSEL'S RESPONSE TO 
RESPONDENT'S F'IRST SET OF INTERROGATORIES 

Pursuant to Rule 3.35 of the Commission's Rules of Practice, Complaint Counsel serve 

the following answers to Respondent Basic Research 





Complaint Counsel object to the Instructions and Definitions to the extent that they 
impose an obligation greater than that imposed by the Commission's Rules of Practice 
and the provisions of any Pretrial Scheduling Order. 

Complaint Counsel object to Respondent's interrogatories to the extent that they seek 
information ascertained fiom or the identity of confidential informants as disclosure of 
such information would be contrary to the public interest. 

Complaint Counsel object to Respondent's interrogatories to' the extent they seek 
information in the possession of the ~ommissioners, the General Counsel, or the 
Secretary in his capacity as custodian or recorder of any information in contravention of 
Rule 



Interrogatories and Responses 

INTERROGATORY NO. 1 Bespondent's Interrogatory No. 1 a, b, and c] 

1. With respect to each representation that you claim in your Complaint was made by one 
or more Respondents in Promotional Materials for the Challenged ~roducts, please: 

a) state whether you contend that the representation was express or implied; 
b) i d e n w  the person or persons who interpreted the Promotional Material in 
question 



INTERROGATORY NO. 2 wespondent's Interrogatory No. ld] . 

With respect to each representation that you claim in your Complaint was made.by one or 
more Respondents in Promotional Materials for the Challenged Products, please: 

d) describe the nature, quantity, and type of substantiation that you contend 
Respondents needed in order to possess and rely upon a reasonable 





object to this intkrrogatory to the extent that it seeks prematurely the identities of and opinions 
rendered by Complaint Counsel's expert witnesses the disclosure of which is covered by the 
Court's Scheduling Order. See 5 3.21(c) (General Objection 4). Complaint Counsel M e r  object 
to the extent that this Interrogatory seeks information prepared in anticipation of litigation or 
which seek disclosure of the theories and opinions of Complaint Counsel (General Objection 2) 
and information protected from disclosure by the deliberative process privilege (General 
Objection 3). Moreover, to the extent it seeks a separate answer for each study, analysis, 
research, or test provided by Respondents, Complaint Counsel object to the extent that it is 
unduly burdensome (General Objection 7). 

Subject to and without waiving these objections or the General ~bj'ections stated above, 
Complaint Counsel state that the evidence submitted by Respondents as substantiation for 
representations made concerning the Challenged Products does not constitute adequate 
substantiation. Complaint Counsel further state that additional information responsive to this 
request will be produced in accordance with the schedule for expert discovery set forth in the 
Court's Scheduling Order. 

INTERROGATORY NO. 5 [pespondent's Interrogatory No. 31 

Please i d e n w  all Market Research or other evidence or information of which you are 
aware that is relevant or potentially relevant to determining consumer reaction to, or 
consumer perception, comprehension, understanding, "take-away," or recall of statements 
or representations made by Respondents in Promotional Materials for the Challenged 
Prdducts. 

Response: 
Complaint Counsel object to the extent that this Interrogatory seeks information prepared 

in anticipation of litigation or which seek disclosure of the theories and opinions of 





This net impression is based, among other things, upon the language of the marketing materials 
and their depictions and visual elements. The ads superimpose images of lean andlor muscular 
models along with bold text conveying messages such as Tenetrating Gel Emulsifies Fat On 
Contact" and ' Tenetrating Gel for the Visible Reduction of Surface Body Fatyy and "Dissolves 
Surface Body Fat On Contact." Compl. Exhs. A, C, D. The ads also state: "apply Dermalin- 
APgY s transdermal gel to your waist or tummy and watch them shrink in size within a matter of 
days"; and that applying Cutting Gel "to your glutes, biceps, triceps, or lats, and the fat literally 
melts away. . ." Compl., 713E. The net impression of these advertisements is that fat loss will 
be fast or quick, or as the Commission stated in the Complaint, "rapid." The word "rapid" is a 
characterization of the collective words used by 



that by using the topical gels, the end result is that the consumer will have visibly obvious fat loss 
in a fast amount of time. All of these terms are used in their common sense parlance and are 
based on the representations made in Respondents' own promotional materials. Further 
discovery may produce testimony, documents, 



Subject to and without waiving these objections or the General Objections stated above, 
Complaint Counsel state that, pursuant to Rule 4.1 1(b) of the Rules of Practice and Section 21 of 
the FTC Act, copies of ad$ertisements for Pedialean and the Livieri study were disclosed but not 
provided to the minority and majority counsel of the United States House of Representatives 
Committee on Energy and Commerce Subcommittee on 



Certificate of Service 

I hereby certrfy that on this 27th day of August, 2004, I caused COMPLAATT COWSEL 'S RESPONSE 
TO RESPONDENT BASIC RESEARCH LLC 'S FlRST SET OF lNTERROGATORIES to be served and 
filed as follows: 

one (1) electronic copy via email and one (1) paper copy 
by first class mail to the following persons: 

Stephen E. Nagin 
Nagin Gallop Figuerdo P.A. ] > > 5 6 4  
 B T
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GENERAL RIESPONSES 

1. Complaint Counsel's responses are made subject to all objections as to competence, 
relevance, privilege, materiality, propriety, admissibility, and any and all other objections and 
~ o u n d s  that would require the exclusion of any statement contained herein if any requests were 
asked of, or if any statements contained herein were made by, or if any documents referenced 
here were offered by a witness present and testifying in court, all of which objections are 
reserved and may be interposed at the time of the heming. 

2. The fact that Complaint Counsel have answered or objected to any 



1, 
I 

Response: 
Complaint Counsel object to the extent that Respondent has included as many as.five 

separate interrogatories under this one numbered interrogatory, the total number of discrete and, 
separate interrogatories is understated. Complaint Cocmsel's responses are numbered according 
to the actual number of interrogatories posed. Accordingly, Complaint Counsel have 
renumbered the Interrogatories with Respondent's original number in brackets. 

Complaint Counsel object to the extent that this Interrogatoty seeks information prepared 
in anticipation of litigation or disclosure of the theories and opinions of Complaint Counsel 
(General Objection 2) ,  information protected from disclosure by the deliberative process 
privilege (General Objection 3), mforrmation relating to the expert witnesses that Complaint. 
Counsel intend to use at the hearing (General Objection 4), information relating to non-testifying 
expert witnesses (General Objection 5)' or is otherwise inconsistent with Complaint Counsel's 
obligations under the Rules of Practice (General Objection.9). 

Subject to and without waiving these objections or the General Objections stated above, 
Complaint Counsel state that its Complaint alleges that Respondents have represented the claims 
at issue "expressly or by implication'' and that information responsive to this request will be 
produced in accordance with the schedule for expert discovery set forth in the Court's 
Sched~ding Order. 

Supplement: 
Subject to and without waiving these objections or the General Objections stated above, 

Complaint Counsel state as follows: The Complaint alleges that Respondents have represented 
the claims at issue L ' e ~ p r e ~ ~ l y  or by implication." 

Express claims are those that are literally stated in a piece of promotional material, and 
require no evidence whatsoever beyond the text of the promotional material itself. Thompson 
Medical Co., 104 F.T.C. 648,788 (1984)' afd, 791 F.2d 189 (D.C. Cir. 1986). Implied claims 
are dl other claims that are not expressly stated in the text of the promotional material. Such 
claims range 



Additional irtformation responsive to this request will. be produced ition 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 
OFFICE OF ADMTNTSTRATlVE LAW JUDGES 

In the Matter of 

BASIC RESEARCH, LLC, 
a limited liability company; 

A.G. WATERHOUSE, LLC, 
a limited liability corporation; 

KLEIN-BECKER USA, LLC, ' 

a limited liability company; 

NUTRASPORT, LLC, 
a limited liability company; 
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) PUBLIC DOCUMENT 

SOVAGE DERMALOGIC LABORATORTES, LLC, ) 
a limited liability company; 
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Dermalogic Laboratories, LLC, Ban, LLC (collectively, "Respondents") object and respond to 
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Respondents do not discuss or imply, or intend to discuss or imply, any relationship between any 

of the parties andlor any of the persons identified below: 

Dan Mowrey, Ph.D, researched and developed product ideas, concepts and 

ingredients; performed ad substantiation research, and reviewed ads for 

substantiation; 

Mitch Friedlander, determined commercial viability of products, wrote copy, 

directed ad layout, and assisted with marketing; 

Gina Gay, placed advertisements with media; 

Jeff Davis, proof read advertisements; 

Brett Madsen, assisted with copy layout; 

Ned Simpson, assisted with copy layout; 

John Swallow, reviewed ad copy; 

Nathalie Chevreau, Ph.D., PediEiLean project director; assisted with website 

development for Pediatean; performed PediaLean safety tests; 

Carla Fobbs, facilitated and obtained substantiation review from outside counsel; 

Dennis Gay, final approval of products and advertisements; and 

Stephen Nagin, Esq., performed substantiation review. 

Interronatorv No. 2: 

ldentify and describe in detail the current and former duties, responsibilities, or work 

performed by each person consulted by you, or upon who advise, opinion, or expertise you 

relied in the production of each of the challenged products. (This request includes, but it not 

limited to, the creation, development, evaluation, approval, and manufacture of the challenged 

products.) 

Response: 

Respondents incorporate by reference each General Objection as set forth here in full. 

Respondents krther objects to this interrogatory on the following grounds: (a) it is vague and 

4 
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requested information has no relationship to the alleged false or misleading advertising claims 

that Complaint Counsel pursues in this matter); and (d) it seeks information protected from 

disclosure by the attorney-client privilege, work product doctrine, andlor right of privacy, 

including financial privacy. 

Interrogatory No. 5 : 

To the extent a challenged product is a substantially similar product to others 

products, identify product 
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information not reasonably calculated to 
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ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and 

information not reasonably calculated to lead to the discovery of admissible evidence (the 

requested information has no relationship to the alleged false or misleading advertising claims 

that Complaint Counsel pursues in this matter); and (d) it seeks information protected from 

disclosure by the attorney-client privilege, work product doctrine, andlor right of privacy, 

including financial privacy. 

lnterronatorv No. 9: 

Describe in detail the actions each Respondent has taken to comply with the U.S. Food 

and Drug Administration's prohibition on the sale of dietary supplements containing ephedrine 

alkaloids, effective April 12,2004. (This request includes, but is not limited to, identification 

of any product formulations that have been created, modified, or removed fiom distribution, 

identification of any promotional materials that have been created, revised, or removed fiom 

dissemination, and the date(s) on which all of the actions described in your answer took place; 

and how orders for Leptoprin or Anorex or in response to existing promotional materials 

Leptoprin or Anorex have been fulfilled.) 

Response: 

Respondents incorporate by reference each General Objection as set forth here in full. 

Respondents fbrther objects to this interrogatory on the following grounds: (a) it is vague and 

ambiguous; (6) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and 

information not reasonably calculated to lead to the discovery of admissible evidence (the 

requested information has no relationship to the alleged false or misleading advertising claims 

that Complaint Counsel pursues in this matter); and (d) it seeks information protected fiom 

disclosure by the attorney-client privilege, work product doctrine, and/or right of privacy, 

including financial privacy. 

Based on, subject to, and without waiving the foregoing responses and objections, 

Respondents state that during the first part of April 2004 Basic Research started the process of 

identifjling all products that considered to be "adulterated" according to 21 CFR Part 1 19, which 
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states, "all dietary slcypbmerrts containing ephedrine alhloids are adulterated ur~der the 

Federal fiod, Lhg ,  and Cosmetic Act. " 

April 1"' through April 6t" of 2004 all products and raw materials containing a source 

of ephedrine alkaloids, such as ephedra, Ma huang and pinellia were gathered together and 

quarantined along with all boxes, labels, advertising brochures and other artwork containing 

information relative to ephedrine containing products. 

On April 71h, 2004 Basic Research prepared Material Destruction Forms, which 

contained all necessary information for tracking the materials through all steps of the 

destruction process. The Material Destruction Forms included approval signatures, raw 

material lot numbers, finished good lot numbers, label revision numbers, persons responsible 

for destruction and all other pertinent information required to conform to the regulation. 

On April 8*, 2004 Basic Research conducted one last search throughout the facility 

to ensure that every product considered adulterated by the FDA, had been properly identified 

and quarantined. All adulterated materials discovered during this comprehensive search were 

quarantined and Material Destruction Forms filled out. 

On Friday the 9' of April 2004, all adulterated materials were destroyed prior to the 

April 12,2004 deadline. During the destruction process, each item was verified by two 

separate individuals who immediately thereupon affured their signatures rep07-0.0180.02for0767qui(C)210t <</B19 265.19901 318.24103 ]>>BDC 
BT
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CERTIFICATE OF SERVICE 

I EXEREBY CERTlFY that a true and correct copy of the foregoing was provided to the 
following parties this & day of August, 2004 as follows: 

(1) One (1) copy via e-mail attachment in Word document format to  Commission 
Complaint Counsol, Laureen Kapin, Joshua S. Millard, and Laura Schneider, all care of 
1ka.s1in@ftc.gov, imillard@ftc.eov; srichnrdson@ftc.gov; !schneider@fte.gov with one (1) paper 
courtesy copy via U, $. Mail, First Class Postage Prepaid to Laureen Kapin, Bureau of Consumer 
Protection, Federal Trade Commission, Suite NJ-2122, -600 Pennsylvania Avenue, N.W., 
Washington, D.C., 20580; 

(2) One (1) copy via U. S. Mail, First Class Postage Prepaid to Stephen Nagin, Esq., 
Nagin Gallop & Figueredo, 3225 Aviation Avenue, Suite 301, Miami, Florida. 3313 1. 

(3) One (1) copy via U. S. Mail, First Class Postage Prepaid to Richard Burbidge, 
Esq., Jefferson V?. Gross, Esq. and Andrew J. Dymek, Esq., Burbidge & Mitchell, 215 South 
state Street, Suite 920, Salt L& City, Utah 841 11, Counsel for ~ e n n i s  Gay. 

(4) One (1) copy via U. S. Mail, First Class Postage Prepaid to Ronald F. Price, Esq., 
Peters Scofield Price, A Professional Corporation, 340 Broadway Centre, 11 1 East Broadway, 
Salt Lake City, Utah 841 11, Counsel for Daniel B. Mowrey. 

(5 )  P o s t



. I, Carla R. Fobbs, being duly authorized to execute the aforesaid Answers to 

Complaint Counsel's First Set of Interrogatories on behalf of Basic Research, LLC, A.G. 

Waterhouse, LLC, Wein-Becker usa, LLC, Nutrasport, LLC, and Sovage Derrnalogic 

Laboratories, LLC, having read and reviewed said 'answers, hereby state that foregoing 

answers are true and correct to the best of my knowledge and belief, 

ELTRTHER AFFIANT SAYETH NAUGHT. 

(xR& R 

CARLA R. POBBS 

STATE OF UTiW 
:ss. ---- 

COUNTY OF SALT LAKE) 

SWORN TO AND SUBSCRIBED before me this 16th day of August, 2004 by CARLA 

R. FOBBS, who is personally known to me / has produced J' / c as 
a / r ~ d 3 ( f 3  TT- 

identihcation. 



I Attachment D 



UNITED STATES OF AMERICA 
FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 

In the Matter of 

BASIC 



1. "Challenged Products" shall mean each product referred to in the Complaint, 

including: Dermalin-APg, Cutting Gel, Tummy Flattening Gel, Leptoprin, Anorex, and 

PediaLean, both individually and collectively. 

2. "Commission," "you," and "your" shall mean the Federal Trade Commission, its 

employees, agents, attorneys, consultants, representatives, officers, and all other persons acting 

or purporting to act on its behalf. 

3. "Comrnunication(s)" shall mean the transmittal or exchange of information of any 

kind in any fonn, including oral, written, or electronic form. 

4. "Complaint" shall mean: the administrative complaint issued by the Federal Trade 

Commission, and any amendments to that Complaint, in the above-captioned matter. 

5. "Corporate Respondents" shall mean the following Respondents: Basic Research, 

LLC, A.G. Waterhouse, LLC, Klein-Becker USA, LLC, Nutrasport, LLC, Sovage Dermalogic 

Laboratories, LLC, and BAN, LLC, both individually and collectively as defined in the 

Complaint, including all of their operations under any trade names. 

6. "Describe" shall mean to offer a comprehensive, complete, accurate and detailed 

description, explanation or listing of the matter into which the Interrogatory inquires. 

7. "Determination" shall include, but not be limited to: interpretation, evaluation, 

approval, and decision. 



8. "Disclose" shall mean to offer a comprehensive, complete, accurate and detailed 

description, explanation or listing of the matter into whch the Interrogatory inquires. 

9. 'Bocument" should be interpreted in the broadest sense permitted under the Federal 

Trade Commission's Rules of Practice, including but not limited to writings, drawings, graphs, 

charts, photographs, audio recordings, videotapes, electronic mail, and other data compilations 

from which information can be obtained. The term "document" includes originals and all non- 

identical copies. 

10. "Each" and "any" shall mean-and shall include the word "all," so as to have the 

broadest meaning whenever necessary to bring within the scope of any Specification all 

information and/or document(s) that otherwise might be construed to be outside its scope. 

11. "Identify" or "identification" shall mean: 

(a) when referring to a natural person, state the full name, present business 

address and telephone number, or if a present business affiliation or business 

address is not known, by the last known business and home addresses and both 

the business and home telephone numbers; 

(b) when referring to any entity, such as a business or organization, state the 

legal name as well as any other names under which the entity has done business, 

address, telephone number and contact person, if applicable for that entity; and 

(c) when refening to a "documenty~ or "communication," state the full name(s) 

of the author(s) or preparer(s), the full name of the recipient(s), addressee(s), 

andlor person(s) designated to receive copies, the title or subject line of the 



document or b r i e f  description cornmunication, the date it i t s  1 2 .  



newspaper, magazine, pamphlet, leaflet, circular, mailer, book insert, sticker, free standing insert, 

letter, catalogue, poster, chart, billboard, public transit card, point of purchase display, 

instructional or education materials, packaging, package insert, package label, film, slide, radio 

or television broadcast or transmission, Internet or World Wide 
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authors and recipients of the information; and (d) the specific grounds for claiming that the 

information is privileged or otherwise is withheld. If only part of the responsive information is 

privileged, all non-privileged portions of the information must be provided. 

8. The use of the singular includes the plural, and the plural includes the singular. 

9. The use of a verb in any tense shall be construed to include all other tenses. 

10. The spelling of a name shall be construed to include all similar variants of such name. 

1.  With respect to each representation that you claim in your Complaint was made by 

one or more Respondents in Promotional Materials for the Challenged Products, please: 

a) state whether you contend that the representation was express or implied; 

b) identify the person or persons who interpreted the Promotional Material in 

question and determined what representations it conveyed; 

c) describe all extrinsic evidence (that is, anything other than the Promotional 

Material itself) that was relied upon in determining what representations were 

conveyed; 

d) describe the nature, quantity, and type of substantiation that you contend 

Respondents needed in order to possess and rely upon a n a t u r e , e n t a t i o n  



investigation leading to the Complaint, please state whether you contend such study, analysis, 

research, or test does not constitute adequate substantiation for the representation for which it 

was asserted, and describe the basis and circumstances under which you made that 

determination, including without limitation the identity of the person who made the 

determination, when they made it, their qualifications to make such a determination, and the 

factual basis and reasoning underlying that determination. 

3. Please identify all Market Research or other evidence or information of which you are 

aware that is relevant or potentially relevant to determining consumer reaction to, or consumer 

perception, comprehension, understanding, "take-away," or recall of statements or 

representations made by Respondents in Promotional Materials for the Challenged Products. 

4. What does the Commission mean by the terms "visibly obvious," "rapid," 

"substantial," and "causes" as those terms are used throughout the Complaint? 

5. Identify all documents or other materials provided by Respondents to the Commission 

during the pre-complaint/investigative stage of the above-captioned case which the Commission 

has disclosed or otherwise provided to persons unaffiliated with the Commission (including but 

not limited to persons working for, on behalf of, or otherwise affiliated with the United States 

House of Representatives) and identify the persons to whom they were given. 

6. Please explain in detail why the Complaint in this case was not filed prior to June 16, 

2004 and what circumstances, if any, precluded the Commission fiom filing the Complaint prior 

to that date. 



~a~ T. Smith 
Covington & Burling 
1201 Pennsylvania Avenue, NW 
Washington, DC 20004 
Tel: (202) 662-5614 
Fax: (202) 662-6290 

Counsel for Respondent Basic Research, 
L.L. C. 

Dated July 23,2004 



CERTIFICATE OF SERVICE 

I hereby certify that on this 





CERTIFICATE OF SERVICE 

I hereby certify that on this 4th day 


