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Requests, attached hereto as Exhibit 1, to obtain, inter alia, documents relating to the FTC's 

operative allegations and the way in which the FTC has conducted similar cases. Specifically, 

the Second Document Requests properly sought documents pertaining to (1) previous FTC 

proceedings similar to the instant case, including 
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Complaint Counsel responded to Request No. 6 as follows: 

Response to Request No. 6 

Complaint Counsel object to the extent that tlus Request is overbroad, unduly 
burdensome and harassing, and irrelevant in that it is not reasonably expected to 
yield information relevant to the allegations of the complaint, to the proposed 
relief, or to the defenses of any respondent. All expert reports filed by the FTC in 
other cases are not readily available, nor are they in the possession, custody, or 
control of Complaint Counsel. Complaint Counsel will turn over documents 
relating to testifying experts as provided under the Rules and this Court in its 
Scheduling Order. 

Request for Production No. 7 reads as follows: 

Request No. 7 

All depositions taken of the Federal Trade Commission substantiation experts in 
any weight loss cases. 

Complaint Counsel responded to Request No. 7 as follows: 

Response to Request No. 7 

Complaint Counsel object to ilie extent t h ~ t  ?his Request is vague, overbroad, 
unduly burdensome and harassing, and irrelevant in that it is not reasonably 
expected to yield information relevant to the allegations of the complaint, to the 
proposed relief, or to the defeuses of any respondent. All depositions taken of 
FTC substantiation experts x e  not readily available, nor are they in the 
possession, custody, or control of Complaint Counsel. Complaint Counsel will 
turn over documents relating to testifying experts as provided under the Rules and 
this Court in its Scheduling Order. 

In sum, Requests for Production Nos. 6 and 7 requires Complaint Counsel to produce 

expert reports filed in proceedings similar to the instant case and depositions taken of experts in 

other weight loss cases. Throughout the course of this proceeding, Complaint Counsel has been 

reticent about the specific substantiation standards that are applicable to tlus case, and what 

would constitute "competent, reliable evidence" regarding the challenged advertising. In 

response to this refusal to provide specific standards, Respondent has sought access to the reports 
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and depositions of testifying experts that the FTC has used or filed in other, similar cases. 

Without either specific information as to the substantiation standards applicable in the instant 

case, or general information as to the substantiation standards applied in other cases, which could 

be gleaned from the reports and depositions of testifying experts, Respondent is at a loss as to the 

meaning of the allegations of the complaint, the propriety of the requested relief, or how to 

conduct its defense. Therefore, this document request is reasonably expected to yield 

information relevant to these proceedings. 

Further, even assuming, arguendo, 
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Response to Request No. 10 

Complaint Counsel object to this Request because certain documents responsive 
to this request are documents that the Respondents and their counsel have in fact 
provided to Complaint Counsel and hence the request calls for documents that are 
already in Respondent's possession, custody or control. Complaint 
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Requests Nos. 10 and 11 
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describing the nature of allegedly privileged documents or communication at a specified time 

amounted to a waiver of privilege). 

The conclusory assertions on 
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bar to production of documents. Complaint Counsel has not established that all of the procedural 

requirements of this privilege have been met and therefore cannot use it as a shield from 

production of documents. 

3. Request for Production No. 13 

Complaint Counsel must produce documents in response to Request for Production No. 

13. Request for Production No. 13 reads as follows: 

Request No. 13 

All documents relating to any request for rulemaking submitted to the Federal 
Trade Commission by Jonathon W. Emord, Esq. 

Complaint Counsel responded to Request No. 13 as follows: 

Response to Request No. 13 

Complaint Counsel object to this Request on the grounds that it seeks irrelevant 
materials in that any such correspondence does not relate to any of the challenged 
products and is not reasonably expected to yield information relevant to the 
allegations of the complaint, to Lhe proposed relief, or to the defenses of any 
respondent. Complaint Counsel further object to this Request because any 
documents are protected from disclosurc as attorney work product (General 
Objection 2) and by the deliberative process privilege (General Objection 3). 
Subject to and without waiving these objections or the General Objections stated 
above, Complaint Counsel have previously produced responsive documents. 

Request No. 13 is directly relevant to the allegations of the complaint, the proposed 

relief, and/or the defenses of the Respondents. One rulemaking request submitted by Mr. 

Emord--denied by the Commission-pertains to the FTC's rules of practice and procedure 
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is prohibited. Therefore, Complaint Counsel cannot witldlold responsive documents based on a 

claim of irrelevance. 

Complaint Counsel also alleges that documents responsive to Request No. 13 are 

protected from disclosure by the attorney work product privilege. As previously discussed, 

Complaint Counsel must establish all of the essential elements of work product, with supporting 

facts, on a documena by documena to 
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choose" approach to production is evasive and incongruent, particularly absent sufficient 

justification for withholding such documents. Further, Complaint Counsel has completely failed 

to produce a privilege log specifying what documents have been withheld, and has therefore 

waived the asserted privileges. See Petition of Hoechst Marion Roussel, 
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Request No. 16 

All notes of conversations with authors of studies or publications 
submitted to the Federal Trade Commission by the Corporate 
Respondents. 

Complaint Counsel responded to Request No. 16 as follows: 

Response to Request No. 16 

Complaint Counsel object to this Request on the grounds that it is overbroad to 
the extent that the request is not limited to ihe Challenged Products. To the extent 
that this request calls for attorney notes and internal memoranda, these documents 
are protected from disclosure as attorney work product, as more fully set forth in 
General Objection 2. 
Request No. 15 seeks communications between the FTC and authors of studies or 

publications that the Corporate Respondents s~~bnutted to the FTC. Similarly, Request No. 16 

seeks documents related to conversations between the FTC and these parties. With respect to 

Complaint Counsel's objections, Requests Nos. 15 and 16 are not overbroad. Respondent is not 

aware of any studies or publications submitted to the FTC that did not relate to the Challenged 

Products or to the instant case. Therefore, Respondent requests that Con~plaint Counsel produce. 

any documents that werc withheld on the basis of Complaint Counsel's overbreadth objection. 

Complaint Counsel also objects to Requests Nos. 15 and 16 on the grounds of the 

attorney work product privilege. However, as stated previously, Complainr Counsel's blanket 

assertion of work product privilege is insufficient to establish the existence of the privilege. 

Complaint Counsel must present specific facts on a document-by-document 
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5. Request for Production No. 27 

Complaint 
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applied against advertisers in the dietary weight loss industry is so vague that advertisers cannot 

reasonably determine what conduct is prohibited. Therefore, this document request is reasonably 

expected to yield information relevant to these proceedings. 

Complaint Counsel also alleges that Request No. 27 is overbroad, unduly burdensome, 

harassing, and inconsistent with Complaint Counsel's obligations under the Rules of Practice. 

Complaint Counsel has neither specifically stated nor estimated the 
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respondent as more fully set forth in General Objection 9. In addition, such 
Request may include materials prohibited from being disclosed under Section 21 
of the FTC Act (15 U.S.C. 21 § 57b-2). 

Respondent intended Request No. 29 to include, but not be limited to requests by 

advertisers made after ihe FTC issued an order and/or requests to ensure compliance with an 

FTC order. The blanket objections raised by Complaint Counsel in response to Request No. 29 

(including vagueness, overbreadth, and undue burden) fail to explain why Request No. 29 is 

objectionable. Request No. 29 is reasonably expected to yield information relevant to, among 

other things, one of the defenses alleged by Respondent, namely, that the procedure for obtaining 

approval by the FTC for advertising prior to disseminating illat advertising attempts to restrict, 

restrain and/or prohibit protected comn~ercial speech. Cninplain~ Counsel has not provided any 

facts supporting its assertion that responsive documents "may include material prohibited from 

being disclosed under Section 21 of the FTC Act ...." Thus, Complaint Counsel cannot be 

permitted to rely upon the mere assertion that some responsive documents may be prohibited 

from disclosure as a basis for withhdding production of responsive documents in tolo. 

7. Requests for Production Nos. 32 and 33 

Complaint Counsel must produce ciocumentnts in response 
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Response to Request No. 32 

Complaint Counsel object to this Request on the 
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claims in challenged advertising. See, Complaint Counsel's Motion to Strike, page 7. However, 

Complaint Counsel has refused to identify which, if any, of the multitude of documents produced 

according to its response to Respondent's First Request for Production of Documents may 

explain what constitutes "competent and reliable evidence" in this case. 

Complaint Counsel cannot keep repeating this mantra and simultaneously expect to 

shield itself from producing documents that explain what "competent and reliable evidence" 

under the auspices that such a request is "overbroad." Indeed, the fact that Complaint Counsel 

finds such a request overbroad supports Respondent's contention that this standard used against 

Respondent is vague and illusory. If "competent and reliable evidence" was a specific and 

narrow standard, producing responsive documents that explain this standard would not be unduly 

burdensome, nor would such a production request be overbroad. Nonetheless, Complaint 

Counsel continues to use this phase as both a sword and a shield. Complaint Counsel sl~ould 

therefore be compelled to prod~icc responsive documents to Rcquests 78.870 Tc 1ut82.21cf .0812.375 0 .2793 720.36035 Tm
14.T921c 
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Response to Request No. 37 

Complaint Counsel object to the extent that this Request is vague, overbroad, 
unduly burdensome, or otherwise inconsistent with Complaint Counsel's 
obligations under the Rules of Practice. Complaint Counsel object to this Request 
as premature to the extent that this Request seeks information relating to the 
expert witnesses that Complaint Counsel intend to use at the hearing (General 
Objection 4). Complaint Counsel further object to the extent that this Request 
seeks information relating to non-testifying or consulting expert witnesses 
(General Objection 5). Subject to and without waiving these objections or ihe 
General Objections stated above, Complaint Counsel will produce responsive 
documents relating to testifying experts as provided under the Rules and this 
Court in its Scheduling Order. 

Request No. 37 seeks docun~ents that explain the meaning of the words "rapid" and 

"substantial" as those terms are used in the con~plaint. These terms formed, in part, the basis of 

Respondent's motion for a more defu~ite statement filed on June 28, 2004. In its Opposition to 

the Motion for More Definite Statement ("Opposition"), Complaint Counsel argued that the 
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Further, Complaint Counsel's assurances that the responsive documents will be produced 

during expert discovery provide little comfort. To the contrary, this aspect of the response is 

particularly troublesome given the fact that the FTC must have had an understanding of its 

interpretations of the words "rapid" and 
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docunents. Even assuming, arguendo, that certain . objections . are applicable, the manner in 

which they are asserted by Complaint Counsel is not specific, fails to provide detailed 

explanation of w-rt<tition 
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111. CONCLUSION 

In light of the foregoing, Respondent respectfully submits that its Second Motion to 

Compel should be granted 

IV. CERTIFICATE OF COMPLIANCE 

Pursuant to Section 3.22(f) of the Conlmission's Rules of Practice, Respondent has Rules 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was provided to the 
following parties this 13th day of October, 2004 as follows: 

(1) One (1) original and one (1) copy by Federal Express to Donald S. Clark, 
Secretary, Federal Trade Commission, Room H-159,600 Pennsylvania Avenue, N.W., 
Washington, D.C., 20580; 

(2) One (1) electronic copy via 
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CERTIFICATION FOR ELECTRONIC FILING 

I HEREBY CERTIFY that the electronic version of the foregoing is a true and correct 
copy of the original document being filed 
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DEFINITIONS 

Notwithstanding any defi~lition below, each word, term, or phrase used in these Requests 

for Production is intended to have the broadest meaning permitted under the Federal Trade 

Conxnission's Rule of Practice. 

1. "Challenged Products" shall mean each product referred to in the Conlplaint, 

iilcludii~g: Dermalii-APg, Cutting Gel, Tummy Flattening gel, Leptroprin, Anorex, and 

PediaLean, both individually and collectively. 

2. "Commission," "you," and "your" shall mean the Federal Trade Conlmission, its 

employees, agents, attorneys, consultants, representatives, officers, and all other persons acting 

or purporting to act on its behalf. 

3. "Communicalions(s)" shall mean the transmitla1 or exchange of information of 

any kind in any form, including oral, written, or electronic form. 

4. "Complaint" shall mean the administrative complaint issued by the Federal Trade 

Commission and any amendments to that Complaint, in the above-captioned matter. 

5 .  "Corporate Respondents" shall 
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7. "Conununicatioi~" or "conununications" mean the act or fact of transinitting 

iirlomnlation, whether by correspondence, telephone line, computer media, meeting or a ~ y  

occasion of joint or mutual presence, as well as the transmittal of any document ftom one person 

to another.. 

8. "Each" and "any" shall mean and shall include the word "all" so as to have the 

broadest meaning whenever necessary to bring within the scope of any Specification all 

ilfomnlation and/or docuinent(s) that olherwise might be construed to be outside its scope. 

9. "Efficacy" s l d l  mean the ability of the product to achieve the results for wluch it 

is advertised. 

10. "Individual Respondents" shall mean: Respondents Dennis Gay, Daniel B. 

Mowrey, and Mitchell K. Friedlander, both individually and collectively, unless otl~e~wise stated. 

11. "Or" includes "and" and "and" shall include "or," so as to have the broadest 

meaning whenever necessary to bring within the scope necessary to bring w i t h  the scope of 

any Request for all information or documents that might otherwise be constmed to be outside its 

scope. 

12. "Person" or "Persons" shall mean: all natural persons, corporations, partnerships 

or other business associations, and each and every olher legal entity, including all menlbers, 

officers, predecessors, assigns, divisions, branches, departments, affiliates, and subsidiaries. 

13. "Promotional Material" shall mean: any written or oral statement, advertisement, 

illustration, or depiction that is designed to effect a sale or create interest in the purchasing of 

goods or services, whether the same apwo839 9 0 
EMC-04041 Tc 2.6712.2 245943216 182.8749 Titten 
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6. All expert reports that the Federal Trade Co~nmission has filed in other part t h e e  

proceedings or proceedings under Section 13@) of the FTC Act. 

7. All depositions talcen of the Federal Trade Conlnlission substantiation expeds in 

any weight loss cases. 

8. All appellate briefs filed by the Federal Trade Com~lission in other part 3 

proceedings or proceedings under Section 13(b) 



- 
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18. All comn1uuications to or with consumers relating to coinpetitors of the 

Challeuged Prod~icts. 
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29. All doc~unents relating to requests made to the Federal Trade Conmission by 

advertisers seeking approval of advertising prior to disseminaiion. 

30. All studies reviewed by the Federal Trade Commission relating to the Challenged 

Products. 

3 1. All consumer surveys conducted by the Federal Trade Conlmission relating to the 

Challenged Products. 

32. All documenis which define or explain the meaning of "coinpeient and reliable 

scientific evidence." 

33. All documents which purport to establish what constitules conlpetent and reliable 

evidence for purposes of suppoiting efficacy claims of weight loss products. 

34. All correspondence to or with the individuals who served on the panel of 

"Deception in Weight Loss Advertising:5 0 0 12.5 129.569 T04 6.0383 457.20038 287.9989 466.20038 ]>>BDC 
8 
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Miami, Florida 33 13 1 
Telephone: (305) 358-5001 
Facsimile: (305) 358-3309 

Counsel for Respondents Basic Research, L.L.C., 
A.G. Waterhouse, L.L.C., Klein-Becker USA, 
L.L.C., Nutrasport, L.L.C., Sovage Dermalogic 
Laboratories, L.L.C. and Ban, L.L.C 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was provided to the 
following parlies this day of September, 2004 as follows: 

(1) One (I )  copy via e-mail attachment in Adobe' ".pdfl format to Commission 
Coinplaint Counsel, Laureen ICapin, Josl~ua S. Millard, and Laura Sclmeider, all care of 
11capin@fc.gov, jmillard@fic.~ov; - rrichardson@fic.~; Isclineider~fic.~ov with one (1) paper 
courtesy copy via U. S. Postal Service to Laureen Kapin, Bureau of Consumer Protection, 
Federal Trade Conmission, Suite NJ-2122, 600 Pennsylvania Aven~le, N.W., Washington, D.C., 
20580; 

(2) One (1) copy via United States Postal Service to Stephen Nagin, Esq., Nagin 
Gallop & 





rulings, decisions, opinions, and other related materials that are publicly available tlu:ougll ally 
law libraly, Coinplaint Counsel does not consider it their obligation to perfon11 Respondeill's 
counsel's legal research. See the General Objections md Responses set forth below and the 
respol~ses to each Docuiimt Request for specific objections. 

1. Coinplaint Coumsel object to Respondent's requests for documents in the possession of 
the Commissioners, the General Counsel, or the Secretary in his capacity as custodian or 
recorder of any illfonnation in contravention of Rule 3.35(a)(l) becalm such documents 
are not in the possession, custody or contxol of Cornplaillt Counsel. 

2. Complaint Counsel object to Respondent's requests for documents prepared in 
anticipation of litigation or 



fiom Respondents during this investigation or this proceeding, or documents already 
possessed by Respondents, their 



reserved and may be interposed at the time of the hearing. 

2. The fact that Complaint Counsel have answered or objected to any docurnent request or 
partthereof should not be taken as an admission that Conlplaint Counsel accept or admit the 
existence of any facts or docun~ents set forth in or assumed by sucli request or illat such answer 

accept 

a n s w e r  



DOCUMENT REQUESTS AND 

Reauest 16 [Respondeifs Request 11 

16. All transcripts of or relating to the Respondents. 

Response: 

Complaint Couilsel object to this Request on the ground that it is overbroad and unduly 
burdensome md calls for docun~ents that are already in respondent's possession, custody or 
control. Subject to and without waiving these objections or the General Objections stated above, 
Complainl Counsel have previously produced respoilsive doc~unents. 

Request 17 [Respondent's Request 



issued in administmtive actions are available publicly in FTC Reporters or online at the FTC 
website. 111 addition 13(b) orders are publicly available, some online at the FTC website and 
matly tlrougl~ Lexis and Westlaw. Conlplaint Counsel are not obliged to conduct Respondents' 
legal research for them. 

Request 19 [Respondent's Request 41 

19. All consent orders issued by the Federal Trade Connnission in weiglit loss cases. 

Response: 

Conlplaint Counsel object to the extent that this Request is overbroad, unduly 
burdensome, or otl~erwise inconsistent with Conlplaint Counsel's obligations under the Rules of 
Practice. Complaint Counsel further object to this Request, because it is not reasonably expected 
to yield information relevant to the allegations of the complaint, to the proposed relief, or to the 
defenses of any respondent to the extent that it may be construed to include documents that do 
not address the Challenged Prodncts in the Complaint. Moreover, there have been approximately 
200 cases brought by the Co~muission since 1927 and to compile and turn over every consent 
order in eveiy single case wold be unduly burde~wome, harrasing and irrelevant. 'Such files are 
not readily available in Complaint Counsel's custody and control. Consent orders issued in 
administrative actions are available publicly in FTC Rel~orters or ollline at the FTC website. It1 
addition 13b oxders are publicly available, some online 



Request 21 [Respondent's Request 61 

21. All expert reports that i l ~ e  Federal Trade Comlnission has filed in other parl three 
proceedings or proceedings under Section 13(b) of the FTC Act. 

Response: 

Co~nplaint Counsel obj ect to the extent that this Request is overbroad, ~ulduly 
burdensome and harassing, and irrelevant in that it is io(55969 T35<
o
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respondent. Moi-eove~, such appellate briers are not readily available nor are they in the 
possession, custody, or control of Complaint Counsel. 

Reauest 24 [Respondent's Request 91 

24. All coinplaints relating to the Challenged Products, including consumer and non- 
consumer complaints. 

Response: 

Complaint Counsel object to the extent that this Request seelcs docuinents that fall within 
the government informant's privilege. Diran M. Swopian, M..D., Docltd No. 9248, 1991 F.T.C. 
LEXIS 451 (Oct. 11,1991). Subject to and witl~out waiving tlme objections or the General 
Objections stated above, Conlplaint Counsel have produced responsive documents, but will 
continue to supplement tlis Request as necessary. 

Request 25 [Respondent's Request 101 

25. All communications with ihe National Institute of Healtll (Na.3) relating to the 
Respondents or Challenged Products. 

Response: 

Complaint Counsel object to this Request because certain documents responsive to this 
request are documei~ts that the Respondents and their counsel have in fact provided to Complaint 
Counsel and hence the request calls for documents that are already in Respondent's possession, 
custody or cont1-01. Complaint Counsel fu-tller object to this Request because certain documents 
are protected Erom disclosure as attorney work product (General Objection 2). Co~nplaint 
Counsel object to t h s  Request as premature to the extent that this Request seelcs information 
1-elating to the expert witnesses that Conlplaint Counsel intend to use at the hearing (General 
Objection 4). Complaint 

aounsel 

Cfurhe r C h i s  







Reauest 31 [Respondent's Request 161 

3 1. All notes of conversations with authors of studies or publications submitted to the 
Federal Trade Conui~ission by the Corporate Respondents. 

Response: 

Coinplaint Counsel object to this Request on the grounds that it is overbroad to the 
extent that the request is not liinited to the Challenged Products. To the extent that this request 
calls for attorney notes and internal memoranda, these documents are protected kom disclosure 
as attorney work product, as more fully set forth in General Objection 2. 

Request 32 [Respondent's Request 

fully 



Request 34 [Respondent's Request 191 

34. All documents a dating to i l~c  interpretations of the adverlisenlents ofthe Challenged 
Products. 

Response: 

Complaint Counsel object to this Request as premature to the extent that this Request 
seeks information relating to the expert witnesses that Coinplaint Counsel intend to use at the 
hearing (General Objection 4). Complaint Counsel further object to the extent Illat Il5s Req~~est  
seeks iilfoimation relating to non-testifying or consulting expert witnesses (General Objection 5). 
Complaint Counsel further object to this Request because any documents are protected fi.0111 
disclostue as attorney work product (General Objection 2) or deliberative process (General 
Objection 3). Subject to and without waiving these objections or the Geileral Objections stated 
above, Conlplaint Counsel will turn over documents relating to testifying experis as provided 
under the Rules and this Court in its Scheduling Order. 

Request 35 [Respondent's Request 201 

35. All documents relating to the expertise and training of the FTC Conmissioners in 
advertising inteqxetation. 

Response: 

Complaint Couilsel object to this Request because it is not reasonably expected to yield 
infom~ation relevant to the allegations of the complaint, to the proposed relief, or to the defenses 
of any respondent as more fully set foith in General Objection 9. 



Request 36 [Respondent's Request 211 

36. All documents relating to the expertise and training ofthe FTC Conlmissioners in the 
interpretation of scientific or inedical studies. 

Response: 

Complaint Counsel object to this Request because it is not reasonably expected to yield 
info~mation relevaut to the allegations of tlle complaint, to the proposed relief, or to the defenses 
of any respondent as more fully set forth in General Objection 9. 

Request 37 [Respondent's Request 223 

37. All documents relating to studies contradicting or unde~mining the express or 
implied inteqmlations oSthe advertisements for the Challenged Products. 

Response: 

Complaint Counsel 



Recruest 39 [Respondent's Request 241 

39. All reported cases which set fort11 the substantiation standar 

Response: 

11e in this case. 

Cornplaint Counsel object to the extent that tlus Request is unduly burdensome or 
otherwise inconsisteiit with Respondent's obligatioils under the Rules of Practice, as more fiidly 
set fort11 in General Objection 8. Moreover, all suct~ materials are publicly available in the FTC 
Reporters, online at the FTC website, or tlrough Lexis and/or Westlaw. Complaint Counsel are 
not obliged to conduct Respondents' legal research for them. Subject to and without waiving 
these objections or the General Objections stated above, Complaint Counsel have previously 
produced responsive docun~ents. 

Request 40 [Respondent's Request 251 

40. All inteinal memorandums wluch set forth the substantiation standard applicable in 
this case. 

Response: 

Conlplaint Counsel object to tlus Request on the grounds that m y  documents are 
protected from disclosure as attorney work product (General Objection 2) and by the deliberative 
process privilege (General Objection 3). 

Request 41 [Respondent's Request 261 

41. All request for ~xlernaking relating to Uie substantiation standard applicable in this 
case. 

Response: 

Comnplaint Counsel object to this Request on the grounds that it is vague, overbroad, 
unduly burdensome, and irrelevallt in that it is not reasonably expected to yield inforination 
relevait to the allegations of the complaint, to the proposed reliec or to the defenses of any 
respondent. Subject to 



Rerruest 42 [Respondent's Request 271 

42. All docunients rclating to requests by advertisers for clarification on the 
substantiation standards applicable in tlus case. 

Response: 

Complaint Counsel object to this Request on the grounds that it is overbroad, unduly 
burdensome, harassing, inconsistei~t with Conlplail~t Counsel's obligatioiis under the Rules of 
Practice, and not 1:easonably expected th ayield

einfomtion erelevat th 



Request 44 [Respondent's Request 291 

44. All documents relating lo requests made to the Federal Trade Coinmission by 
adverlisers seeking approval of advertising prior to dissemination. 

Response: 

Conlplaint Counsel object to this Request on the grounds that it is vague, overbroad, 
unduly burdensome, or othelwise inconsistent with CointMnt Counsel's obligations ~ u ~ d e r  the 
Rules-of practice. complaint Counsel also object to this^~ecpest because it 

t h a t  



hearing (General Objection 4). Complaint Counsel further object l:o the extent that this Request 
seeks info~mation relating to non-testifying or consulting expert witnesses (General Objection 5). 
Subject to and without waiving these objections or the General Objections stated above, 
Colnplaint Co~ulsel currently have no responsive documents. 

Request 47 [Respondent's Request 321 

47. All documents which define or explain the meaning of "competent and reliable 
scientiiic evidence." 

Response: 

Complaint Counsel object to this Request on the grounds that it is overbroad, unduly 
burdensome, or otherwise inconsistent with Complaint Counsel's obligations under the Rules of 
Practice. Complaint Counsel furlher object to this Request on the grounds that such materials are 
publicly available in the FTC Reporters, onliile at the FTC website, or through Lexis and/or 
Westlaw. Complaint Counsel are not obliged to cond~~ct Respondents' legal research. for them. 
Complaint Cou~sel fintller state that certain documents responsive to this request are documents 
that tlie Complaint Counsel have previously provided to Respondents. 

, 
Reauest 48 [Respondent's Request 331 

48. All documents wlich purport to establish what constitutes "conlpetent and reliable 
evidelm for purposes of suppoi-tu~g efficacy claims of weight loss products. 

Response: 

Complaint Counsel object to the extent that this Request is overbroad, unduly 
b~rdensome, or otherwise inconsistent with Complaint Counsel's obligations under the Rules of 
Practice. Complaint Counsel hi l ler  object to this Request on the grounds that such materials are 
publicly available in the FTC Reporters, online at the FTC website, or t1rou.gh Lexis and/or 
Westlaw. Complaint Counsel are not obliged to conduct Respondents' legal research for them. 
Complaini: Counsel further state that certain docum~ents responsive to this request are documents 
that the Complaint Counsel have previously provided to Respondents. 



Kctruest 49 [Respondent's Request 341 

49. All co~respondence to or with the individuals who served on the panel of"Deception 
in Weight Loss Advertising: A Worksl~op," held 011 November 19, 2002. 

Response: 

Coinplaint Counsel object to thus Request on the grounds that it is vague, overbroad, 
unduly burdensome, or oU1erwise inconsistent with Complaint Counsel's obligations under t l ~  
~ u l e s o f  practice. ~onlplaint Counsel object to this ~ e & e s t  because it is not reasonably 
expected to yield information relevant to tlie allegations of the complaint, to tlie proposed relief, 
or to tile defenses of any respondent as more fully set fort11 in General Objection 9. 

Request SO [Respondent's Request 351 

50. All documents that reflect the Federal Trade Commission's understanding of what 
the Federal Trade Connnission 



Objection 3). Subjcct to and without waiving these objections or the General Objectios stated 
above, Complaint Counsel will produce responsive documents relating to testifying experts as 
provided under the Rules and this Court in its Scheduling Order. 

Reauest 52 [Respondent's Request 371 

52. All documents which reflect the meaning of the words "Rapid" aud "Substantial." 

Response: 

Complaint Counsel object to the extent that this Request is vague, overbroad, unduly 
burdensome, or otl~eiwise inconsistent with Complaint Counsel's obligations under the Rules of 
Practice. Coinplaint Co~u~sel object to this Request as premature to the extent that this Request 
seelcs infonnation relating to the expert witmsses that Complaint Counsel intend to use at the 
hearing (General Objection 4). Complaint Counsel fW11er object to the extent that this Request 
seeks information relating to non-testifying or co~isultin~ expert witnesses (General Objection 5). 
Subject to and without waiving tl~ese objections or the General Objections stated above, 
Complaint Counsel will produce responsive documents relating to testifying experts as provided 
under the Rules and this Court in its 

Reouest 53 Bespondent's Request 381 

53. All drafls or versions of any expert reports. 

Response: 

Complaint Counsel object to tlie extent that tbis Request is vague, overbroad, ullduly 
burdensome, or otherwise inconsistent with Coinplaint Counsel's obligations under the Rules of 
Practice. Complaint Coumel also object to this Request because it is not reasonably expected to 
yield inhmlation relevant to the allegations ofthe comnplaiut, to the proposed relief, or to the 
defenses of any respondent as more MI y set fort11 in General Objection 9. 

Conlplaint Counsel 
object to this Request as premature to the extent that this Request seelcs information relating to 
the expert witnesses that Complaint Counsel intend to use 

a t  the hearing (General Objection 4). 
Complaint Counsel fwther object to the extent that this Request seelcs i~sfonnation relating to 
non-t:estifying or consulting expert witnesses (General Objection 5). Subject to and without 
waiving these objections or the General Objections stated above, Comnplslint Counsel will 
produce responsive docuinents relating to testifying experts in this case as provided under the 
Rules and this Court in its Scheduling 01-der. 



Request 



CERTIFICATE OF SERVICE 

I hereby certify that on this 16 "' day of August, 2004, I caused Complaiat Counsel's Response to 
Respondent Basic Researclz's First Requestfor Pro~luction ofDocunze~zts to be served and filed as 
follows: 

one (1) elect~onic copy via einail and one (1) paper copy 
by first class mail to the following persons: 

Stephen E. Nagin 
Nagin Gallop Figuerdo P A  
3225 Aviation Ave. 
Miami, FL 33 133-4741 
(305) 854-5353 
(305) 854-5351 (fax) 
si~a~i~@~~rrf-Iax~.com 
For Respondents 

Ronald F. Price 
Peters 


