





concludéd that negotiation by late January of 2003, and Mitsubishi prodﬁced documents to
Rambus in February of 2003. See Mitsubishi Motion to Enforce Protective Order Ex. 4 (“Letter
from Donald R. Harris to Steven M. Perry (3/17/2004)”). Apparently, none of the documents
produced by Mitsubishi contained any confidentiality designation. Rambus used some of the
Mitsubishi documents as exhibits in this case, and apparently also used some of the Mitsubishi
documents in its private litigation against the DRAM manufacturers; Id. Rambus apparently
provided no notice to Mitsubishi regarding its use of certain Mitsubishi documents either prior to
its use in this case or in Rambus’s other cases.? See Mitsubishi Motion to Enforce Protective |
Order Ex. 5 (“Letter from Donald R. Harris to Gregory R. Stone (3/31/2004)”). Further, Rambus
annarentlv paye. na natice to Mitsubishi that it did not consider the Mitsubishi documents to be

covered under the Protective Order. See Mitsubishi Motion to Enforce Protective Order Ex.
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Mitsubishi claims it discovered a little over a year later that Rambus was using Mitsubishi
documents outside of the FTC proceeding. See Letter from Donald R. Harris to Steven M. Perry
(3/17/2004). In a letter dated March 17, 2004, counsel for Mitsubishi notified counsel for

Rambus that Mitsubishi considered the documents it produced to be “Confidential Discovery
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Those documents may also be confidential under the terms of the Protective Order. The
Protective Order defines Confidential Discovery Material as “all Discovery Material that is
confidential or proprietary information produced in discovery which is not generally known and
which the Producing Party would not normally reveal to third parties or would normally require
third partiés to maintain in confidence.... Confidential Discovery Materials shall include non-

public commercial information, the disclosure of which to Respondents or Third Parties would






Protective Order provides that Mitsubishi waived its rights by not so designating its documents at

the time of production. If Rambus believed that Mitsubishi’s March 2004 designation was
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improper, not to disregard the designation and to continue to use Mitsubishi’s documents in any

manner it chose.

CONCLUSION
Mitsubishi requests a relatively limited remedy — that the Commission designate
Mitsubishi’s documents as “Discovery Materials” under the Protective Order and that Rambus be
directed to advise Mitsubishi of all those who have received the documents from Rambus. If
Mitsubishi is correct that Rambus has provided “Discovery Materials™ to parties outside of the
curreﬁt proceedings, there is little hope that Mitsubishi can be made whole by a Commission
remedy. The remedy requested by Mitsubishi appears to be within the realm of what is possible

for the Commission to do under the circumstances, as it appears reasonably calculated to allow



Mitsubishi to determine whether it can correct for any past harm, and limit any future harm, from
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