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Pursuant to Section 3.24 ofthe Commission s Rules of Practice, in connection with its

Motion for Parial Sumar Decision, Complaint Counsel submits its statement of material facts

as to which there is no genuine issue.

Respondents

Evanston Northwestern Healthcare ("ENH") is a non-profit corporation organzed

existing and doing business under, and by vire of, the laws of ilinois, with its office and

principal place of business located at 1301 Central Street, Evanston, ilinois 60201. First

Amended Answer at (Tab 1).

ENH Faculty Practice Associates ("Faculty Practice Associates ) is a non-profit

corporation organzed, existing and doing business under, and by vire of, the laws of ilinois

with its offce and pricipal place of business located at 1301 Central Street, Evanston, ilinois

60201. First Amended Answer at (Tab 1); CX 716 at 1 (Tab 16).

ENH is the sole member or owner of Faculty Practice Associates. First Amended

Answer at (Tab 1).

ENH Medical Group, Inc. ("ENH Medical Group ) is a for-profit corporation

organzed, existing, and doing business under, and by vire of, the laws of ilinois, with its

office and pricipal place of business located at 1301 Central Street, Evanston, ilinois 60201.

First Amended Answer at (Tab 1).

Faculty Practice Associates is the sole shareholder ofENH Medical Group. First

Amended Answer at (Tab 1).

Jurisdiction

ENH Medical Group is, and at all relevant times has been, engaged in commerce



withi the meang ofthe Federal Trade Commssion Act. Stipulation Regarding Interstate

Commerce at ~ 1 (Tab 2).

Health Care Industry

Most people in the United States, not covered by governent programs, parici-

pate in health insurance plans, generally through their employer. Insurance companes develop

health plans and market them to employers to meet the need for medical servces.

In developing health plans, insurance companes contract with health providers

including doctors and hospitals, to insure people using the health plans have access to needed

health care. The contract between the insurance company and the doctor sets fort the terms

under which the doctor wil fush services to an emolled beneficiar of the health insurance

plan and the payment that the doctor wil receive for providing those services.

Often, an insurance company s payment for services is on a "fee-for-service

basis. Afee-for-service arangement is one in which the doctor charges separately for each

service that is provided to an emollee, no matter how often such service is provided. Gutman

Dep. Tr. at 60 (Tab 56); Hochberg Dep. Tr. at 67-68 (Tab 61); Katz Dep. Tr. 43-44 (Tab 63).

10. A common formula for determg fee for service payments is Medicare

Resource Based Relative Value System ("RBRVS"), a Medicare system that prospectively sets

paymentainounts for specific doctor services. First Amended Answer ~ 41 (Tab 1); see 42

ns.c. 9 1395w-4. The fee-for-service prices agreed to between insurance companes and

doctors are often specified as some percentage ofthe RBRVS fee

g., 

110% ofRBRVS." First

Amended Answer ~ 41 (Tab 1).

11. Doctors and insurance companes negotiate whatever price is mutually acceptable









business with insurance companes.

30. In October 1998 , the Highand Park IP A' s anual report about the state of

competition" observed that by acquirg nearby

sites, the "consequences" of which was that the Highland Park IPA'

CX 1347 at 7 (Tab 25).

31. In June 1997, Highand Park Healthcare s Board noted that among the factors

contrbuting to the recent declie in managed care emollment for the IP A between December

1996 and May 1997 was

CX 1335 at 11 (Tab 24).

The Price- Fix~ Agreement

32. In Noyember of 1999, in anticipation of the completion ofthe hospital merger, the





39. ENH Medical Group also asked the Independent Doctors from Highand Park

Hospital to sign a standardized letter (addressed "To Whom it May Concern ). CX 1710 at 1

(Tab 37); CX 1714 (Tab 38); CX 1745 (Tab 40).

40. In the standardized letter



from Terr Chan to ENH Medical Group management stated:

CX 450 at 1 (Tab 12).

46. As Terr Chan noted in a memo to ENH Medical Group management, having

doctors paricipate in individual contracts with an insurance company would

CX 440 at 1 (Tab 11).

The Fruits of the Price-Fixing Agreement

47. Through ENH Medical Group, the doctors exchanged contract inormation to see

who had the better prices. CX 1481 at 2-4 (Tab 31); CX 1516 at 16 (Tab 35). Compare 

2202 (Tab 43) and CX 1536 (Tab 36) (Independent Doctors at Highand Park demanded to be

paid under existing contract negotiated by ENH Medical Group) with CX 260 (Tab 8) and CX

2201 (Tab 42) (ENH Doctors demanded to be paid under existing contract negotiated by

Independent Doctors .at Highand Park).

48. Afer the Independent Doctors from Highand Park Hospital became affiliates of

ENH Medical Group, the group established targets of 140% l ofRBRVS and mium prices

of 130%l ofRBRVS in connection with fee-for-service health plans. CX 416 at 1 (Tab 9);

Golbus il Tr. at 152-53 (Tab 70); Levine il Tr. at 198-200 (Tab 71).

49. Afer the Independent Doctors at Highand Park Hospital joined ENH Medical

Group, the group renegotiated contracts with insurance companes. First Amended Answer at

~ 43 (Tab 1); CX 1156 (Tab 21); Burstein Dep. Tr. at 54-55 (Tab 60).

50. ENH Medical Group negotiated with in early 2000. CX 2208

(Tab 45). ENH Medical Group s negotiation with in Januar 2000 increased



doctor revenues by about per year. CX 27 at 6 (Tab 4); CX 28 (Tab 5); CX 416 (Tab

9).

51. At the conclusion of contract negotiations with , ENH Medical

Group reported to its doctors on its success in obtaing

CX 1385 at 1 (Tab 27).

52. In addition to the contract, ENH Medical Group successfully

renegotiated more contracts throughout the year 2000. CX 27 at 6 (Tab 4); CX 28 (Tab 5); CX

2206 (Tab 44); CX 2211 (Tab 46).

53. In 2000, the fee-for-service managed care contracts negotiated by ENH Medical

Group contained price increases that ranged from. to for contracts based on Medicare

RBRVS and from. to. for contracts based on percentage of charges. CX 27 at 6 (Tab

4); CX 28 (Tab 5).

54. In 2000, ENH Medical Group negotiated an increase in the price for Private

Health Care System s PPO from" of Medicare RBRVS to 140%. CX 28 (Tab 5); Golbus

il Tr. at 154-55 (Tab 70); First Amended Answer at ~43a (Tab 1).

55. In 2000, ENH Medical Group negotiated an increase in the price for United' s PPO

from" of Medicare RBRVS to 140%, and an increase of. for United' s HMO. CX 28

(Tab 5); First Amended Answer at ~43b (Tab 1).

56. In 2000, ENH Medical Group negotiated a. increase in the price for Aetna56.In 2000coe.2uyTj
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from" of Medicare RBRVS to 135%. CX 28 (Tab 5); First Amended Answer at ~43d (Tab

1).

58. ENH Medical Group negotiated price increases throughout the year 2000 that

amounted to approximately in increased anual revenues for the doctors. CX 17 at 

(Tab 3).

59. In late 2003 , ENH Medical Group sent a letter to at least one insurance company

offerig it the option of cancelig its existing fee-for-servce contracts. CX 2212 (Tab 47).

60.

Katz Dep. Tr. at 59 (Tab (3); Hochberg Dep. Tr. at 78 (Tab 61).

Lack of Integration Amon~ the Doctors

61. Fee:'for-service contracts do not create fiancial integration among doctors

because they are "no risk" contracts. In a fee-for-service a.angement, it is the insurance

companes (and the emollees to the extent that deductibles and co-payments are required) who

bear the risk that emollees will require medical treatment. Coyle Dep. Tr. at 22-23 (Tab 64);

Arizona v. Maricopa County Medical Society, 457 U.S. 332 , 340 n. 9 (1982).

62. In cOIitrast, in an integrated risk-sharg arangement (e.g. a capitated contract),

the doctors as a group collectively receive a fixed total payment for all services the emollees may

require, regardless of the aggregate services the emollees ultimately need. Such risk-sharg

provides incentives to doctors in a network to cooperate in controllig costs and improving

quality by managig the provision of services. See 1996 Deparent of Justice and Federal

Trade Commission Statements of Antitrst Enforcement Policy in Health Care, ABA Section of

Antitrst Law, Antitrst Law Developments (5th ed. 2002), 1563 at 1592.



63. ENH Medical Group r fers to fee-for-service contracts as contracts.



Golbus Dep. Tr. at 115- 16 (July 8 , 2004)(Tab 53).

70. It was not until November of2002 that ENH Medical Group s management first

urged the development of an including estimates of number

of affiliates wiling to clincally integrate." CX 1500 at 2 (Tab 32).

71. In December of 2002, an was intro-

duced to management, but the memo states that ENH Medical Group did

CX 1457 at 1 (Tab 30).

72. It was not until March of 2003 that the Paricipating Agreement with the Inde-

pendent Doctors nomially required paricipation in any clical integration programs that ENH

Medical Group might adopt and implement. CX 1742 at 12 (provision 2. 13)(Tab 39).

73. Even after the clincal integration requirement was included in the Paricipating

Agreement, some doctors were not aware that ENH Medical Group had any clincal integration

program. L. Benson il Tr. at 45-48 (Tab 74); M. Benson il Tr. at 78-80 (Tab 73).

74. Efforts to develop and implement clincal integration plans ultimately failed, and

in early 2004, ENH Medical Group abandoned the clical integration efforts. Gutman Dep. Tr.

at 128-29 (Tab 56).

75.

Gutman Dep. Tr. at 136 (Tab 56).

76. ENH Medical Group



CX 1433 (Tab 28); CX 1456 (Tab 29); CX 1457 (Tab 30).

77.

Golbus il Tr. at 193-96 (Tab 70).

Respondents ' Knowledge of the Investi~ation

78. On approximately the Federal Trade Commssion sent a letter

to Evanston Northwestern Healthcare inormg the hospital that the Commssion was conduct-

ing an investigation into the merger of Evanston Northwestern Healthcare and Highand Park

Hospital. CX 2213 (Tab 48).

79. On approximately the Federal Trade Commssion faxed an

advance draft ofthe subpoena duces tecum and civil investigative demand to counsel represent-

ing ENH, in which the FTC asked for, among other thigs

CX 2214 (Tab 49).



80. ENH Medical Group management personnel also had notice of the FTC'

investigation into ENH at least as early as September 26, 2002, through an aricle in the Wall

Street Joural. CX 139 (Tab 7).

Respectfully submitted

Complaint Counsel
Federal Trade Commssion
600 Pennsylvana Avenue, NW
Washigton, D.C. 20580

DATED: October 27 2004.
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