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must be provided." See, e.g, Interrogatories, Instructions 1 7; First Requests, Iilstructions, 7 6; 

Second Requests, Instmctions, 7 7. 

On October 15, 2004, the FTC produced its privilege log, a copy of which is attached 

hereto as Exhibit A. The FTC's privilege log falls far short of complying with the mandatory 

requirements of Rule 3.38A. In particular, the FTC's privilege log does not specifically identify 

any of the docuneiits witlhld under claim of privilege, does not identify any of the authors or 

recipients of the witlheld documents (including the identify of persons outside the FTC), and 

does not identify the dates on which the witldleld documents were created.. See, e.g., 16 C.F.R. 

5 3.38A. Instead, the FTC has simply listed broad categories of documents, and failed to provide 

any of the identifymg information required by 16 C.F.R. 5 3.38A that is necessary to allow a 

determination of whether the documents are truly ones subject to 



(stating that Conlplaint Counsel is a party to the litigation, and ordering Complaint Counsel to 

provide a privilege log which complies with the requirements of Rule 3.38A). 

It is especially clear that will1 respect to documents located witlun Complaint Counsel's 

office (as opposed to documents located within the offices of members of the Commission or 

other departments of the FTC), Coinplaint Counsel must comply with the requirements of 16 

C.F.R. § 3.38A and provide doculnent specific, detailed idonnation. The MSC.Sofi.vare case is 

particularly iilstructive because in that case, Conq~laint Counsel provided a privilege log virtually 

identical in foinl to the one it has produced in this matter. 

In MSC.Softl.l~are, complaint counsel asserted in response to respondent's motion to 

compel that they needed to provide a privilege log that only set forth generalized, categorical 

information and omitted detailed specification as to specific documents withheld. The 

MSCSofhwv court, however, rejected the FTC's positioa, stating: 

MSC's Defuutions and Instructions in its Interrogatories and in its Document 
Requests did direct Complaint Counsel to provide a privilege log. Coinplaint 
Counsel has improperly refused to provide a privilege log, as is required by 
Coinmission Rule 



general assertion of privileges.); In re Cha711pio7a. Spark Plug Co., 1980 FTC 
LEXIS 200 (Dec. 16, 1980) ("Since an application under Rule 3.36 for documents 
in files of offices at the Federal Trade Coimnission other than those of counsel 
supporting the complaillt is, in effect, a denland directed at a third party, ille 
general description of the documents by category and a broad ruling on privileges 
would be sufficieilt."). But, where, as here, it appears that the documents 
Complaint 



Because of ihis failure, Respondent is unable to determine which of those documents has been 

withheld and for what privilege. Respondent does not even know if any have been. 

Comnplaint Counsel may refer lhe Court to the case of In re R.J. Reynolds, No. 9285, 

1998 FTC LEXS 179 (Sept. 24, 1998) as support for the proposition that Coinplaint Counsel 

need only provide the type of generalized information which appears in the subject privilege 

log.? However, R.J. Reynolds is inapposite to the documents located in Complaint Counsel's 

office because in that case, the docunleuts at issue were located in other ofices of the FTC not 

comnplaint counsel's. Indeed, application of R.J. Reynolds to ihis exact issue was expressly 

rejected in MSC.Sofhlxve. This Court should sunilarly reject application of R.J. Rejmolds for the 

same reasons the court did in MSC,SoftMiare -- a review of Complaint Counsel's privilege log 

reveals that all of the doc~unents identified (albeit are only identified in a very generalized 

fashion) are located in Complaint Counsel's office. Tllus, the discretionary rule espoused in R.J. 

Reynolds (even assuming urguendo that the mling in R.J. Reynolds was correct), and which 

applies only to documents located iu offices other than Complaint Counsel's, is sunply nol: 

applicable. Significantly, wit11 respect to the withheld documents in other offices of the FTC, 

R.J. Reynolds supports Respondent not Coinplaint Counsel. R.J. Reynolds holds that at a 

rnininmn those documents should be identified by category and privilege. Complaint Counsel 

has failed to do even ihis. 

m. CONCLUSION 

Indeed, R.J. Reynolds is the case Coinplaint Counsel has already referred Respondent 
to as support for their position. 
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For the foregoing reasons, the motion to coinpel should be granted. Complaint Counsel 

should be ordered to illmediately provide a privilege log which complies with the requirements 

of 16 C.F.R. 5 3.38A. 

IV. CERTIFICATE OF COMPLIANCE 

Pursuant to Section 3 . 2 2 0  of the Commission's Rules of Practice, Respondent has 

conferred with Complaint Counsel ill a good faiih e$fort to discuss the deficiencies with 

Coinplaint Counsel's privilege log. The parties were able to reach agreement with respect to 

only one narrow issue. Complaint Counsel agreed to provide specificity and detail with respect 

only to documents sent from Coinplaint Counsel's office to third parties. The parties were unable 

to reach an agreeinent with regard any other issue surroundiilg the privilege log. 



Respectfully submitted, 

Todd M. Malym 
Gregory L. IWlyer 
Clxisiopher P. Delnetriades 
FeldmmGale, P.A. 
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