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COMPLAINT COUNSEL'S MEMORANDUM IN OPPOSITION 
TO BASIC RESEARCH LLC'S MOTION TO COMPEL 

Complaint Counsel opposes Respondent Basic Research, LLC's Motion To Compel 

("Third Motion"). With its Third Motion, Basic Research seeks an Order compelling Complaint 

Counsel to "provide answers or clearer answers" to 1) requests that seek information on a) 

matters not relevant to the pending proceedings and b) matters that the Court struck fi-om the 

case, and 2) answers to a) questions of law and b) questions that Complaint Counsel has already 

answered. Respondents have failed to demonstrate that an Order compelling different answers 

is warranted. This Court should deny Respondent's motion. 

BACKGROUND 

On J~me 15,2004, the Commission filed a Complaint alleging, inter din, that Basic 

Research and other related companies and individuals (collectively, "Respondents") marketed 

certain dietary supplements with uns~bstantiated claims for fat loss and weight loss, and falsely 



represented that some of these products were clinically proven to be effective, in violation of 

Sections 5(a) and 12 of the FTC Act, 15 U.S.C. $ 5  45 and 52. Throughout these proceedings, 

Respondents have professed that they lack sufficient information to determine the meaning of 

certain "key terms" in the Complaint. Respondents have filed numerous motions and discovery 

requests allegedly aimed at shedding light on terms such as "rapid" and "s~lbstantial" that appear 

in Respondents' own advertising, and the phrase "competent and reliable scientific evidence" 

which was defined in the Notice Order attached to the Complaint. Respondents have also sought 

to expand the scope of these proceedings by asserting numerous defenses that were either legally 

improper or factually insufficient. These so-called "Additional Defenses" were the subject of 

Complaint Counsel's Motion to Strike Respondents ' Additional Defenses. On November 4, 

2004, the Court granted Complaint Counsel's Motion in part emphasizing that the "the issue to 

be litigated at the trial in this matter is whether Respondents violated the FTC Act's prohbition 

against false and misleading advertising." Order on Complaint Counsel's Motion to Shke  at 3. 

On September 9,2004, Basic Research sewed its First Request for Admissions seeking 

adrmssions on 47 separate requests. Complaint Counsel sewed its Response on September 24, 

2004.' Ow Response provided answers to proper requests and raised valid objections when 

necessary. For the requests at issue in Respondents' Third Motion, we asserted objections 

because Respondents were seelung adrmssions to matters of law and objections based upon 

relevance, overbreadth and vagueness. See, e.g., Response at 7-24 (and General Objections 1,2 

and 8 at pp. 1-3, 7-24). 

' These documents are attached to Respondent's Third Motion. 
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Thereafter, Complaint Counsel participated in two discovery conferences with 

Respondent in an attempt to prevent unnecessary motion practice and reach agreement on issues 

related to Basic Research's First ~ e ~ u e s t s  for Admi~sion.~ After the close of business on 

November 4,2004, the same day that the Court issued its rulings denying Respondents' motion 

to compel and striking certain defenses, 



advertising practices at issue, and contained many illustrative examples of the advertising that 

conveyed the deceptive claims alleged in the 



deny the matter or set forth in detail the reasons why the answering party cannot tnzthfully admt 

or deny the matter." Id. By its plain terms, the RULE (and its analogy in FEDERAL RULE OF CIVIL 

PROCEDURE 36) 



unconnected to the facts of the case at hand are improper. See Abbott v. United States, 177 

F.R.D. 92, 93 (N.D.N.Y. 1997); At~diotext Communications Network Inc. v. US. Telecorn Inc., 

1995 WL 625744 @. Kan. 1995). Finally, because requests for adrmssion are intended to save 

the time of the parties and the court, burdensome requests distort that purpose. Aspen technology 

Inc., 2003 WL 22926178 (FTC 2003), citing Wigler v. Electronic Data Systems Corp. 108 

F.R.D. 204,207 @. Md. 1985). 

B. Respondents Are Not Entitled to an Order Compelling Answers to Requests 
that Lack Relevance to these Proceedings (Requests 8,9,24,27-29 ) 

Requests 8 and 9 each seek admissions that the terms "'Rapid' [and 'Substantial'] can 

mean different things to different people." Complaint Counsel objected to this request because it 

does not seek "an admission of the truth of any matters relevant to the pending proceeding." R. 

3 .32." Consistent with requirement of RULE 3.32, Complaint Counsel explained that: 

The issue in this case is not whether there are multiple reasonable 
meanings of the term "Rapid" [or "Substantial"]. A respondent 
can be held liable where multiple interpretations of a claim are 
possible only one of which is deceptive. Stouffer Foods Corp., 118 
F.T.C. at 799; Krafi., Inc. 114 F.T.C. at 120-21 n.8; Thompson 
Medical, 104 F.T.C. at 789 n.7. 

Because the law is clear that Respondents may be held liable if their claims regarding "rapid and 

visibly obvious fat loss" and "loss of substantial, excess fat" and "substantial weight loss" are 

deceptive, notwithstanding other reasonable interpretations of these terms, requests seeking 

admissions that terms "mean different things to different people" are not relevant to these 

proceedings. 

Notwithstanding the clear precedent on this subject, Respondents contend that the 



relevancy is "self-apparent" because "[i]rnrneasurable terms do not require substantiation." 

Third Motion at 6. In support of t h s  glib contention, Respondents cite portions fi-om two cases 

discussing puffery, Bristol Myers, 102 F.T.C. 21,321 (1983) and Sterling Drug, 102 F.T.C. 395, 

749 (1983). See id. 

As discussed in Bristol Myers, puffing claims are those "wluch are not capable of 

measurement or which consumers would not take seriously - for example, an advertisement 

touting a foreign sports care as the "sexiest European." Bristol Meyers, 102 F.T.C. at 321. 

Sterling Drug describes puffing claims as "either vague or hghly 

Drug w o u l d  



example, as to the claim regarding rapid fat loss, Respondents' ads state that the "Penetrating Gel 

Emulsifies Fat on Contact." Compl. at Exhs. A and B. Moreover, ads state "Just apply 

Dermalin-APg's transdermal gel to your waist and tummy and watch them shrink in size w i t h  a 

matter of days" and Cutting Gel "dissolves stubborn body fat on contact." Id. at Exhs. A and D. 

As to the claims regarding loss of substantial excess fat, viewed as a whole, advertisements for 

Anorex and Leptoprin state that the products "dramatically interferes with the process of 

converting calories to fat" and that "it 'mobilizes' stored fat, moving it out of the fat cell mass" 

and that it "inhibits the creation of new fat cells." Id. at Exhs. I and J. Even stronger, the ads 

claim that the products have been developed for the "significantly overweight" individuals who 

need to lose "more than 20 pounds of excess body weight." Id. at Exhs. I and J. Viewed as a 

whole, advertisements for PediaLean strongly imply that the product use leads to substantial 

weight loss in overweight or obese children. The ads emphasize that use of the product resulted 

in "significant weight loss in virtually every child studied" and claim that children who used the 

product "lost an incredible 20% of their excess body weight." Compl. at Exhs. K and L. 

As demonstrated above, the language used in Respondents advertising is a far cry from 

puffing. These are not claims containing "immeasurable terms" as Respondent suggests. Hence, 

this Court should reject Respondents' flimsy rationale for the requested admission. Under settled 

case law, the issue of whether reasonable consumers could have interpreted the advertisements 

differently from the interpretations alleged in the Complaint is not relevant so long as the claims 

are deceptive. 

Moreover, this request is cumulative or duplicative of past discovery disclosures, and 

other materials h s h e d  to Respondent. See, e.g., Compl. Counsel's Resp. to Resp't's First Set 
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of Interrogs., at 7-10 (Aug. 27, 2004) (specifically identifying numerous facts and factors bearing 

on meaning of phrases "rapid" and "substantial" as alleged in the Complaint) (attached in 

relevant part hereto as Exlubit B).5 Complaint Counsel has also turned over expert reports and 

discovery that specifically relate to the use of the terms "rapid" and "substantial" as used in the 

Complaint with reference to Respondents' own advertising. Hence, Complaint Counsel's 

objections were properly asserted. 

Respondents' next requests (24 and 27-29) suffer from similar flaws - they are simply not 

relevant "to the pending proceedings" as required by RULE 3.32. Request 24 seeks and 

admission that ''what constitutes a 'reasonable basis' changes from case to case." Complaint 

Counsel objected based upon three grounds, lack of relevance, overbreadth, and because it seeks 

an admission as to a matter of law. Requests 27'29 concern the appellation used for Howard 

Beales, former Director of the 



Complaint Counsel has addressed the issue of what constitutes a "reasonable basis" in numerous 

filings. See e.g., Compl. Counsel's Opp. to Resp 't 's Mots. For a more Definite Statement at 7-8; 

Motion to Strike at 5-8; Compl. Counsel's Resp. To Resp 't's First Set of Interrogs, at 5-6 

(attached as Exh. B); Compl. Counsel's Opposition to Basic Research 's Second Motion to 

Compel at 7-9. However, Respondent's request fails to address the facts particular to this case. 

Instead, it seeks a yes or no answer on a hypothetical "case to case." Similarly, Respondents' 

requests 27-29 concerning how Howard Beales was addressed at a congressional hearing (he was 

referred to as Dr. Beales but he is not a medical doctor) bear no relationship to the case at bar. 

Respondents argue that this "episode. . . ironically underscores the major themes in this case." 

Third Motion at 11. However, the issue presented by the Complaint's allegations against 

Respondent Mowrey concern whether Respondent Mowrey has held h s e l f  out as a medical 

doctor in a manner that is likely to mislead reasonable consumers under the circumstances. See 

F. T. C. Policy Statement on Deception reprinted in Clzfdale Associates, 103 F.T.C. 110, 174- 

184. How members of Congress participating in a congressional hearing chose to address the 

former Director of the Bureau of Consumer Protection is simply immaterial to the issue of 

whether Respondent Mowrey violated the FTC Act's prohibition against false and deceptive 

practices. 

By their very terms, Requests 24 and 27-29 are not aimed at these proceedings but rather 

hypothetical other cases, or individ~lals who are not the subject of the case at bar. The Co~lrt has 

emphasized that "the issue in t h s  proceeding is Respondents' allegedly false and misleading 

advertising." Order on Complaint Co~msel's Motion To Strike Respondents' Additional 

Defenses (Nov. 4,2004) at 5. The Court has also recognized that Complaint Counsel should not 



be compelled to give a "speculative" response to discovery requests. See Order Denying Basic 

Research's Motion to Compel (Nov. 4,2004). Furthermore, requests for admssions that address 

hypothetical fact situations are improper, as are requests that do not relate to the facts of the case 

at hand. See Abbott v. United States, 177 F.R.D. 



D. Respondents Are Not Entitled to an Order Compelling Different Answers to 
Requests for Admissions on Legal Issues (Requests 22,23) 

The plain language of RULE 3.32 governing requests for admissions and the pertinent case 

law both clearly state that requests for admissions on questions of law are improper and 

objectionable. Nevertheless, even after Complaint Counsel conferred with counsel for 

Respondents and discussed this point, Respondents chose to pursue these requests. Request 22 

seeks an admission that the "Federal Trade Cornmission defines, in each case, the substantiation 

needed to constitute a reasonable basis for the Challenged Advertising." Request 23 seeks an 

adrmssion that "in the case of specific establishment claims, the only substantiation required of 

the advertiser is the substantiation specifically referenced by the advertiser in the advertisement." 

Complaint Counsel properly objected to these requests because they sought an admission 

as to a matter of law and also because they lacked relevance to these proceedings. As to Request 

22, Respondents argue that they require an answer to prepare their defenses. Th4
cd



Request 23 serves as an even stronger example of a request as to a matter of law 

Respondents admit that they seek information on what "FTC precedent appears to hold" and . 

"confirmation of the standard FTC [sic] is applying against the Respondent.'' Third Motion at 8- 

9. Again, however, Respondents did not make they request for which they seek to compel a 

different answer. They could have asked Complaint Counsel to admit that it was applying a 

certain standard to the precise establishment claims referenced in their own challenged 

advertisements (or the advertisements attached as eilubits to the Complaint). Instead, they asked 

Complaint Counsel for an admission about hypothetical establishment claims posed by 

unidentified advertisers. Respondent seeks a admissions as to what constitutes the law on 

general topics. Respondents could have phrased these requests to seek admissions pertinent to 

speczjk claims at issue in these proceedings but they elected not to do so. As a result, the 

requested admssion is both improper and not relevant to the pending proceedings. Accordingly, 

the Court should reject Respondents' request for a different answer to Requests 22 and 23. 

E. Respondents Are Not Entitled to an Order Compelling Different Answers to 
Requests for Admission that Complaint Counsel has already Answered 
Adequately (Requests 38-39) 

Respondent's move to compel better answers to Requests 38 and 39 regarding the 

definition of "competent and reliable scientific evidence" because it purportedly needs further 

"clarification" and "factual detail" concerning the meaning of these terms. Third Motion at 12. 

Request 38 sought an admission that the FTC "has not defined 'competent and reliable scientific 

evidence' to require any specific kinds, types or amounts of scientific studies." Request 39 

sought an admission that FTC "has not defined 'competent and reliable scientific evidence' to 

require any specific testing or research protocol or controls." Complaint Counsel objected to 



these requests beca~lse they sought an admission as to a matter of law, and also asserted 

objections based upon lack of relevance to the pending proceedings. Complaint Counsel readily 

admitted that the FTC has defined "competent and reliable scientific evidence" in the Notice 

Order 



CONCLUSION 

This Court should reject Respondent's renewed effort to obtain discovery on topics that 

are either immaterial to whether they engaged in false and deceptive advertising or improper 

under RULE 3.32. Certain requests at issue in Respondents' Third Motion relate to defenses 

stricken by the Court and others pose hypothetical situations that are not related to the case at bar. 

The Third Motion to and 
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Complaint Counsel moved to strike the additional defenses alleged in Respondents' 
Answers on the grounds that the defenses do not satisfy the fact pleading requirement of Rule 
3. I2(b); that the defenses are invalid and untenable as a matter of law; and that the defenses are 
irrelevant and 



Fifth Amendment Due Process 

Complaint Counsel argues that ~espondents' due process defense is not a valid 
affirmative defense to allegatibns that Respondents violated the FTC Act; Respondents have fair 
notice of the Commission's substantiation standard; Respondents' notice or vagueness argument 
is invalid as a matter of law; Respondents are being afforded due process through these 
proceedings;. the Commission may regulate Respondents' conduct by adjudication wkhout 
violating due process; and Respondents" due process challenge is unripe, improper, and conflicts 
with the weight of Commission precedent. Motion at 4-1 1; Complaint Counsel's Supp. at 10-15. 

Respondents argue that due process is a valid defense; a FiRh Amendment defense to this 
administrative proceeding has been raised properly; and Complaint Counsel's Fifth Amendment 
argument has no merit. Opposition at 5-15; Respondents' Supp.' at 17-24. Respondents notice a n d  d u e  T d 
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First Amendment 

It is axiomatic that truthful commercial speech is protected by the First Amendment but 
that the government may limit forms of communication more likely to deceive the public than to 
inform it. Central Hudson Gas &Electric Corp. v. Public Services Comm 'n, 447u1b0ri.4u



be reviewed by the courts, Once the Commissio~ has resolved 
these questions and issued a complaint, the issue to be litigated is 
not the adequacy of the Commission's pre-complaint information 
or the diligence of its study of the material in question but whether 
the alleged violation has in fact occurred. 

In re Exxon C o p ,  83 F.T.C. 1759,1760 (1974). The Commission's reason to believe and public 
interest determinations may only be reviewed for abuse of discretion or in extraordinary 
circumstances. Cotherman v. FTC, 417 F.2d 587,594 (5th Cir. 1969); Hill Bros. v. FTC, 9 ~ . 2 d  
481,484 (9th Cir. 1926); Boise Cascade Corp. v. FTC, 498 F. Supp. 772,779 (D. Del. 1980). 

Complaint Counsel argues that there are no extraordinary circumstances justifying these 
defenses in this case. Motion at 19. Respondents contend that the Commission's regulatory 
standards are inherently vague and unconstitutional and therefore the  commission'^^ reason to 
believe and public interest determinations are inherently suspect. Opposition at 33. 

Respondents have not presented facts sufficient to even suggest the extraordinary 
circumstances necessary to review the Commission's reason to believe and public interest. . e x 8 9 e r m i n a t i o n s p o . 6 0 y . J 
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Complaint Counsel's motion to sb&e the APA 



The equitable defenses of laches and equitable estoppel generally cannot be asserted 
against the government when the government is acting in the public interest. United States v. 
Summerlin, 3 10 U.S. 414,416 (1939); United States v. Phillip Mowis Inc., 300 F. Supp.2d 61, 65 
(D.D.C. 2004). Although there may be exceptions to this general rule, see Phillip Morris, 300 F. 
Supp2d at 70,74 n. 17, Respondents Mowrey, Friedlander, and Gay have not demonstrated any 
exceptional circumstances that would j u s m  departure fiom the general rule. Moreover, 
allowing this defense would impose a burden on Complaint Counsel by unduly broadening the 
scope of discovery and issues involved in the case. Accordingly, Complaint Counsel's motion to 
strike the laches and equitable estoppel defenses pled by Mowrey and Friedlander and the laches 
defense pled by Gay is GRANTED. 

Inherently Unfair Complaint Allegations and Personal Bias 

Respondent Friedlander alleges inherently unfair complaint allegations and personal bias 
' 

on the part of former FTC' Chairman Timothy J. Muris. Freidlander's Answer at 8-10. 
Complaint Counsel argues that this defense should be stricken as immaterial, impertinent, or 
scandalous. Motion at 23-24. Respondents contend that Friedlander's vagueness and 



The parties are reminded that allowing these defenses is not an open invitation to 
needlessly confuse and compound the issues, increase the scopk of discovery, or prolong these 
proceedings. Dura Lube, 1999 FTC LEXIS 25 1, at 
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Respondent seeks an order compelling Complaint Counsel to provide more complete 
answers to Respondent's First Set of Interrogatories. Motion at 1. Respondent identifies six 
interrogatories that it contends have not been answered completely and argues that Con~plaint 
Counsel's general objections are insufficient. Motion at 5-15. Complaint Counsel contends that 
it fully responded to each of the interrogatories and that Respondent has failed to demonstrate the 
circumstances necessary to breach the various privileges asserted. Opposition at 7-22. 

Discovery sought in a proceeding before the Commission must be "reasonably expected 
to yield information relevant to the allegations of the complaint, to the proposed relief, or to the 
defense of any respondent." 16 C.F.R. 5 3.3 l(c)(l); see FTC v. Anderson, 63 1 F.2d 741,745 
(D.C. Cir. 1979). However, discovery may be limited if the discovery sought is unreasonably 
cumulative or duplicative or is obtainable from some other source that is more convenient, less 
burdensome or less expensive, or if the burden and expense of the proposed discovery outweigh 
its likely benefit. 1G C.F.R. fi 3.31(c)(l). Ftu-ther, the Administrative Law Judge may limit 
discovery to preserve privileges. 16 C.F.R. 8 3.3 1(c)(2). The privileges regarding non-testifjmg 
experts, work product, and deliberative process are raised by Complaint Counsel. 

Commission R ~ d e  3.3 1 (c)(4)(ii) provides that a party may discover facts known or 
opinions held by an expert who is not expected to be called as a witness "upon a showing of 
exceptional circumstances under which it is impracticable for the party seeking discovery to 
obtain facts or opinions on the same subject by other means." 16 C.F.R. 5 3.3 1 (c)(4)(ii). The 
party seelcing discovery fkom a non-testifying retained expert faces a heavy burden. Hoover v. 
Dep't ofI'zterior, 61 1 F.2d 1132, 1142 11.13 (5th Cir. 1980). Mere assertion that exceptional 
circumstances exist, without providing any facts in support of this contention, is not suficient to 
compel the disclosure oEnondiscoverable documents. Martin v. Valley Nat ' I  Bank of Arizoizn, 
1992U.S. Dist. LEXIS 11571, *13 (S.D.N.Y. 1992). 

The well recognized rule ofHickman v. Taylor, 329 US.  495, 510 (1947), protects the 
work product of lawyers horn discovery unless a substantial showing of necessity or justification 
is made. Under the Commission's rules, work prod~zct is discoverable "only upon a showing that 
the party seeking discovery has substantial need of the materials in the preparation of its case and 
that the party is unable without undue hardship to obtain the substantial equivalent of the 
materials by other means." 16 C.F.R. 5 (in.2.193howing )Tj
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The deliberative process privilege protects communications that are part of the decision- 
making process of a governmental agency. NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 150- 
152 (1975). This privilege permits the govemnent to withhold documents that reflect advisory 
opinions, recommendations, and deliberations comprising part of a process by which government 
decisions and policies are formulated. FTC v. Warner' Commuizicntions, Inc., 742 F.2d 1 156, 
1161 (9th Cir. 1984). Assertion of the deliberative process privileges requires: (1) a formal 
claim of privilege by the head of the 





counsel of the United 
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Docket No. 9318 

PUBLIC DOCUMENT 

COMPLAINT COUNSEL'S RESPONSE TO 
RESPONDENT'S BlRST SET OF INTERROGATORIES 

Pursuant to Rule 3.35 of the Commission's Rules of Practice, Complaint Counsel serve 

the following answers to Respondent Basic Research LLC's First Set of Interrogatories 

('Respondent's Interrogatoriesy'). 

GENERAL OBJECTIONS 

1. Complaint Counsel object to Respondent's interrogatories to the extent they seek - 
information which may be derived or ascertained by Respondents fkom documents or 
information already in Respondentsy possession. Interrogatories are properly used to 



Documents (Feb. 11,1992); Kraj?, Inc., No. 9208, Order Ruling on Respondent's Motion 
for Documents in the Possession of Complaint Counsel (July 10,1987). 

3. Complaint Counsel object to Respondent's interrogatories to the extent they seek 
information protected from disclosure by the deliberative process privilege. Stouffer 
Foods Corp., No. 9250, Order Ruling on Stouffer Foods' Application for an Order 
Requiring the Production of Documents (Feb. 11,1992); Kraft, Inc., No. 9208, Order 
Ruling on Respondent's Motion for Documents in the Possession of Complaint Counsel 
(July 10, 1987); see also Rule 4.10(a)(3). 

Complaint Counsel object to Respondent's interrogatories to the extent they seek 
information relating to the expert witnesses that Complaint Counsel intend to use at the 
hearing on the ground that the timing for identification of such witnesses and discovery 
relating to their opinions 



9. Complaint Counsel object to the Instructions and Definitions to the extent that they 
impose an obligation greater than that imposed by the Commission's Rules of Practice 
and the provisions of any Pretrial Scheduling Order. 

10. Complaint Counsel object to Respondent's interrogatories to the extent that they seek 
information ascertained from or the identity of confidential informants as disclosure of 
such information would be contrary to the public interest. 

11. Complaint Counsel object to Respondent's interrogatories to the extent they seek 
information in the possession of the Commissioners, the General Counsel, or the 
Secretary in his capacity as custodian or recorder of any information 



Interrogatories and Responses 

INTERROGATORY NO. 1 [pespondent's Interrogatory No. 1 a, b, and c] 

1. With respect to each representation that you claim in your Complaint was made by one 
or more Respondents in Promotional Materials for the Challenged ~~oducts ,  please: 

a) state whether you contend that the representation was 



INTERROGATORY NO. 2 pespondent's Interrogatory No. Id] 

With respect to each representation that you claim in your Complaint was made by one or 
more Respondents in Promotional Materials 



type and level of substantiation for the advertising claims challenged in the Conzplnint. These 
documents are available to the public in the official FTC reporter andlor the agency's website. 

INTERROGATORY NO. 3 pespondent' s Interrogatory No. 1 el 

With respect to each representation that you claim in your Complaint was made by one or 
more Respondents in Promotional Materials for the Challenged Products, please: 

e) describe the factual basis for your contention that Respondents did not possess 
and rely upon a reasonable basis that substantiated the representation 

Response: 
Complaint Counsel object to the extent that this Interrogatory seeks information prepared 

in anticipation of litigation or disclosure of the theories and opinions of Complaint Counsel 
(General Objection 2), information protected &om disclosure by the deliberative process 
privilege (General Objection 3), information relating to the expert witnesses that Complaint 
Counsel intend to use at the hearing (General Objection 4), information relating to non-teslifying 
expert witnesses (General Objection 9, or is otherwise inconsistent with Complaint Counsel's 
obligations under the Rules of Practice. . 

Subject to and without waiving these objections or the General Objections stated above, 
Complaint Counsel state that the evidence submitted by Respondents does not amount to 
competent and reliable scientific evidence typically required by Commission jurisprudence to 
support claims relating to health or safety. Complaint Counsel further state that information 
responsive to this request will be produced in accordance with the schedule for expert discovery 
set forth in the Court's Scheduling Order. 

INTERROGATORY NO. 4 Pespondent 's Interrogatory No. 

/T1_0 1 Tf
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(for )Tj57.01981 Tc ach
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object to this interrogatory to the extent that it seeks prematurely the identities of and opinions 
rendered by Complaint Counsel's expert witnesses the disclosure of which is covered by the 
Court's Scheduling Order. See 3.21(c) (General Objection 4). Complaht Counsel furher object 
to the extent that this Interrogatory seeks information prepared in anticipation of litigation or 
which seek disclosure of the theories and opinions of Complaint Counsel (General Objection 2) 
and information protected from disclosure by the deliberative process privilege (General 
Objection 3). Moreover, to the extent it seeks a separate answer for each study, analysis, 
research, or test provided by Respondents, Complaint Counsel object to the extent that it is 
unduly burdensome (General Objection 7). 

Subject to and without waiving these objections or the General 06jections stated above, 
Complaint Counsel state that the evidence submitted by Respondents as substantiation for 
representations made concerning the Challenged Products does not constitute adequate 
substmtiation. Complaint Counsel further state that additional information responsive to this 
request will be produced in accordance with the schedule for 



Response: 



This net impression is 



that by using the topical gels, the end result is that the consumer will have visibly obvious fat loss 
in a fast amount of time. All of these terms are used in their common sense parlance and are 
based on the representations made in Respondents' own promotional materials. Further 
discovery may produce testimony, documents, information, additional ads and draft ads for these 
same products and other ads by Respondents which use these same terms. Such evidence would - 

also be relevant to the issue of the meaning of these terms. 

The Commission may also examine extrinsic evidence to corroborate its conclusions 
regarding ad meaning, even if a facial analysis of the ads themselves is a sufficient basis to 
conclude that the ad conveys the claim. See Stouffer Foods Corp., 118 F.T.C. 746,798-804. If 
.the Commission turns to extrinsic evidence to determine the meaning of an ad, the evidence can 
consist of "expert 

if icase 
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Subject to and without waiving these objections or the General Objections stated above, 
Complaint Counsel state that, pursuant to Rule 4.1 I@) of the Rules of Practice and Section 21 of 
the FTC Act, copies of advertisements for Pedialean and the Livieri study were disclosed but not 
provided to the minority and majority counsel of the United States House of Representatives 
Committee on Energy and Commerce Subcommittee on Oversight and Investigations. Although 
Respondents provided copies of Pedialean advertisements and the Livieri study to Complaint 
Counsel, Complaint Counsel also obtained copies of these materials independently. Complaint 
Counsel provided PediaLean packaging to the minority and majority counsel of the United States 
House of Representatives Committee on Energy and Commerce Subcommittee on Oversight and 
Investigations after the Complaint was issued, and such packaging was returned. 

INTERROGATORY NO. 8 [pespondent's Interrogatory No. 61 

Please explain in detail why the Complaint in this case was not fn2(and )Tj
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