


recognized privileges. Moreover, Respondent asks this Court to order Complaint Counsel to do 

what Respondents have thus far declined to do - provide a document by document list of those 

documents falling within the scope of attorney work product. Respondent should not be allowed 

to compel Complaint Counsel to do what Respondents themselves have failed to do. 

BACKGROUND 

Respondents have filed voluminous discovery, malung far reachmg requests, that, for 

example, seek information about everything from every weight loss case ever filed to all expert 

reports and appellate briefs that the FTC has filed in any part 3 and 13(b) proceeding. See, e.g., 

Basic Research's Second Set of Requests For Production, nos. 3 ,6  & 8 ("3. All documents 

relating to submissions by the Federal Trade Commission in all prior weight loss cases."; "6. All 

expert reports that the Federal Trade Commission has filed in other part three proceedings or 

proceedings under Section 13@) of the FTC Act."; and "8. All appellate briefs filed by the 

Federal Trade Commission in other part 3 proceedings or proceedings under Section 13(b) of the 

FTC Act.") (Sept. 9,2004). 

On October 6,2004, Respondents7 counsel, Jeffrey D. Feldman, sent a letter attaching 

Basic Research's and Ban's Privilege Log. Attachment B hereto. Respondents' counsel's letter 

stated that he has "yet to review the listed documents," and that the log was being provided "with 

the express understanding that some of the documents on the log may not be privileged or 

privileged for reasons other than those asserted." Attachment B, Ltr. at 1 (Oct. 6,2004). 

Although Basic Research's counsel has repeatedly represented that he will revise their log and 

supplement their document production with the documents that were not privileged, to date we 

have not received either a revised log or additional documents. None 



Respondents has provided a privilege log, despite our repeated requests. 

By letter dated October 15,2004, Complaint Counsel stated our concerns with the nature 

and scope of Respondents' Privilege Log. Attachment C hereto. Complaint Counsel's letter 

stated that Respondents' Privilege Log appeared to be ".draft" (attachment C at 1-2)' used bare 

assertions to invoke attorney client and work product privileges (attachment C at 2), and 

requested that Respondents identify "the specific subject matters of the withheld documents" 

(attachment C at 3). Complaint Counsel further noted that Respondents' Privilege Log did not 

"distinguish authors from recipients." Attachment C at 3. Complaint Counsel also attached a 

copy of our Privilege Log to t h s  October 15,2004, letter, in accordance with the objections 

provided in its responses to the requests for production of 



they would not accept anything less that a document by document index for each and every 

document contained on the Privilege Log. Respondents filed the instant Motion on November 

18,2004.' 

ARGUMENT 

I. Complaint Counsel's Privilege Log Provides Sufficient Information And Identifying 
Privileged Documents By Categories Is Justified Under The Applicable Rules and 
Legal Standards. 

A. The Rules Applicable to Asserting A Claim of Privilege. 

The The 

T h e  



and organizations of all authors and recipients of the item; and the specific 
grounds for claiming that the item is privileged. 

Rule 3.38A(a) (emphasis supplied). "Complaint counsel must comply with Rule 3.38A, by 

providing information sufficient to identify each item responsive . . . in a manner that, without 

revealing information itself privileged, will enable other parties to assess the applicability of the 

privilege." R.J. Reynolds Tobacco Co., No. 9285, 1998 FTC L;EXIS 179, 



First, Complaint Counsel's Privilege Log sufficiently identifies the type of documents 

withheld under claim of privilege by using a descriptive category, describing the nature of the 

documents covered and citing the applicable privilege. For example, the following is an excerpt 

of the first several items of the Privilege Log: 

I and I about calcium and weight loss from 

BCP Staff 

BCP Staff 

1 I confidential study in another active 

BCP Staff 
and 
Management 

BCP Staff 

Management 

I I investigation. 

Memos re: discussions with expert 
about calcium and weight loss from 
February 2003 - March 2004 and 
Expert's draft/proprietary 
confidential study in another active 
investigation. 

Email re: discussions with expert 

February 2003 - ~ a r c h 2 0 0 4  and 
Expert's draft/proprietary 

- 

highlights and handwritten 
annotations showing mental 
impressions 

Management BCP 1 -  
BCP 
Management 

Attorney legal research includes 
selected pages of Rand Report with 

BCP Staff 
and NIH 
Staff 

Work Product 
Deliberative 
Process 

I 
I - 

BCP Staff 
and 
Management 
and NJH Staff 

Work Product 
Deliberative 
Process 

Attorney research memorandum 
describing or analyzing dietary 
supplement and weight loss cases 
by ingredients 

Notes re: non-testifying expert re: 



documents. Respondent's bald assertion that the Privilege Log contains only "broad categories 

of documents," (see Mot. at 2), is thus simply w;ong. A review of Complaint Counsel's 

Privilege Log shows that the categories include specific details about the documents included, 

such as: (a) the involvement of non-testifying experts; (b) the names of referenced studies; and 

(c) content descriptions of e-mails. See Privilege Log excerpts supra at 6; see, also, Attachment 

A. Complaint Counsel's meaty descriptions stand in contrast to the one and two word labels that 

Respondents used in its Privilege Log. See, Attachment B. 

Second, Complaint Counsel's Privilege Log clearly identifies the staff and management 

at the Bureau of Consumer Protection, detailing each person's position, as well  Tc 1.0201 0 Td-2.3752 0.01041 Tc 10.46001 0 Td
na2 0 Tdga70 Td
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In 



work product." Id. Three years later, an administrative law judge relied on that decision in 

rejecting the 



these 



from the description provided by Complaint Counsel. Requiring the privilege log demanded by 

Respondent is thus simply senseless and is thus not required. See, e.g., R.R. Donnelley & Sons 

Co., 1992 FTC LEXS 265, No. 9243, Order Denying Respondent's Motion to Compel the 

Production of Privilege Log (noting first that the documents are not responsive or relevant but 

that "even if the documents were responsive and relevant, they are subject to the deliberative 

process privilege and therefore, are not discoverable"); Tower Loan of Mississippi, I~zc., 1991 

FTC LEXIS 24, No. 9241, Order Denying Tower Loan's Amended Motion to Compel ("Since 

there is no warrant for overturning the privileges claimed by 'complaint counsel, requiring them 

to list those documents, see 3.38A, Rules of Practice, would be senseless7'); 6 2  re TK-7 & 

Moshe Tal, No. 9224, 1990 FTC LEXIS 20, (March 9, 1990) (rejecting argument that complaint 

counsel failed to comply with Rule 



for imposition of such substantial burden upon complaint counsel in these circumstances would 

not serve any useful purpose and is not justified") (citing Great Atlantic & Pacific Tea Co., 82 

F.T.C. at 1860-1862 (1973)). 

D. Even if Complaint Counsel were to provide a More Elaborate Privilege 
Log, The Documents Are Protected bv Longstanding Privileges. 

The RULES limit discovery to information reasonably expected to yield information 

relevant to the allegations of the Complaint, to the proposed relief, or to the defenses of any 

respondent. RULE 3.31(c)(l). The pre-complaint investigative deliberations are not relevant and 

are beyond the reach of Respondent's discovery. See, e.g., In the Matter ofExxon C o p ,  No. 

8934, 1981 FTC LEXIS 113 (Jan. 19, 198 1) (Once the Commission has issued a complaint, "the 

issue to be litigated is not the adequacy of the Commission's pre-complaint information or the 

diligence of its study of 





Respondent's Motion is a but another attempt to pierce longstanding privileges coupled 

with an unfortunate attempt to keep Complaint Counsel running in circles. This Court has 

already recognized that many of these documents are simply not relevant in denying 

Respondent's Motion to Compel. These documents are simply beyond the reach of Respondents. 

Complaint Counsel's Privilege Log is sufficient. This Court should reject Respondent's empty 

arguments and deny this Motion. 

For the foregoing reasons, Complaint Counsel respectfully requests that the Court deny 

Respondent's Motion to Compel. 

Respectfully submitted, 

qfJsz&6 
Laureen Kapin (202) 326-3237 
Joshua S. Millard (202) 326-2454 
Robin M. Richardson (202) 326-2798 
Laura Schneider (202) 326-2604 
Bureau of Consumer Protection 
Federal Trade Commission 

Complaint Counsel 
Division of Enforcement 
Bureau of Consumer Protection 
Federal Trade Commission 
600 Pennsylvania Ave., N.W, Suite NJ-2122 
Washington, D.C. 20580 

November 26,2004 
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UNITED STATES OF M R I C A  
BEPORE THE FEDERAL T W E  COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JLTDGES 

In the Matter of 

BASIC RESEARCH, L.L.C., 
A.G. WATERHOUSE, L.L.C., 
KLEIN-BECKER USA, L.L.C., 
NUTRASPORTy L.L.C., 
SOVAGE DERRlALOGIC 
LABORATORIES, L.L.C., 

BAN, L.L.C., 
DENNIS GAY, 
DANlEL B. MOWREY, and 
MITCHELL K. FRIEDLANDER, 

1 
Docket No. 9318 

Respondents. 



Complaint Counsel has also reviewed the files andlor consulted with Rebecca Hughes, an 

honors paralegal in BCP, Susan Braman, who is an economist in the Bureau of Economics 

("BE"), and Karen Jagielski, Esq., who is an Attorney-Advisor in the Office of the Director of 

BCP. Complaint Counsel reviewed the files of the following persons at BCP' s Division of 

Advertising Practices: Matthew Daynard, Esq., Michelle Rusk, Esq., and David Koehler, Esq. 

The BCP and BE management involved in this matter includes the following persons: 

Elaine Kolish, Esq., the Associate Director of the FTC's Division of Enforcement, Reilly Dolan, 

an Assistant Director in the Division of Enforcement, Joni Lupovitz, an Assistant Director in the 

Division of Enforcement, Mary Engle, the Associate Director of BCP's Division of Advertising 

Practices, Heather Hippsley, an Assistant Director of BCP3s Division of Advertising Practices, 

Richard Cleland, an Assistant Director in BCP's Division of Advertising Practices, Gerald 

Butters, the Associate Director of BE, Lee Peeler, the Deputy Director of BCP, Lydia Parnes, the 

Acting Director of BCP, and J. Howard Beales, who was formerly the Director of BCP. 

The Federal Trade Commission is headquartered at 600 Pennsylvania Ave., N.W., 

Washington, D.C. 20580., and has a satellite office at 601 New Jersey Ave., N.W., Washington, 

D.C. 20580. 

October 15,2004 Respectfully submitted by: 

F ' - 
Laheen Kapin (202) 
Joshua S. MiUard (202) 
Robin M. Richardson (202) 
Laura Schneider (202) 

x, 

Division of Enforcement 
Bureau of Consumer Protection 
Federal Trade Commission 
600 Pennsylvania Avenue, N.W. 
Washington, D.C. 20580 
COUNSEL SUPPORTING THE COMPLAINT 



Complaint Counsel's Privilege Log as of October 15,2004 

IRECIIPIENT DESCRIPTION I I Pl3IVBLEGE(S) 

BCP Staff 
-and 
Management 

BCP Staff 
and 
Management 

Memos re: discussions with expert 
about calcium and weight loss fi-om 
February 2003 - March 2004 and 
Expert's drafllproprietary 
confidential study in another active 
investigation. 

Work Product 
Deliberative 
Process 

Email re: discussions with expert 
about calcium and weight loss fiom 
February 2003 - March 2004 and 
Expert's draWproprietary 
confidential study in another active 
investigation. 

Work 



BCP Staff 
and BCP 
Management 

BCP Staff 
and BCP 
Management 

E-mails and communications 
regasding mental impressions re: 
numerous open investigations, 
conferences, meetings or other 
discussions with experts. 

Work Product 
Deliberative. 
Process 
Law Enforcement 
Evidentiary Priv. 

BCP 
Management 

-- -- - -- 

Report of Ephedra Worklng Group 



Notes, memoranda, and other 
communication re: f i g  of 
Complaint. 

Handwritten attorney notes re: 
ephedra and Rand report reflecting 
mental impressions and processes. 

Attorney memo re: FTC cases 
containing ephedra and the sample 
claims and ingredients. 

Attorney notes and mental 
impressions re: 2 other Division of 
Advertising Practices cases not 
related to Respondents. 

18. Work Product 
Deliberative 
Process 

BCP Staff 
and 
Management 

BCP Staff 
and 
Management 

BCP Staff 
and 
Management 

BCP Staff 
and 
Management 
and 
Commission 

BCP StdT 
and 
Management 

19. 

, 

Work Product 
Deliberative 
Process 

BCP StaETm
-5.21654 -7.08479 Td
(ephedra )Tj
ET
EMC 
BT
/T1_0   0 0 11anage019to831 c -1.9743 -0.9214963889 697.2ra 

BCP  Product 



Copies of published journal articles 
with handwritten .annotations 
reflecting mental impressions and 
thought processes. 



Handwritten notes in preparation for 
nonpublic briefing for U.S. House of 
Representatives Committee on 
Energy and Commerce. 

BCP St& 
and 
Management 

Work Product 
Deliberative 
Process 
Law enforcement 
evidentiary 
Privilege 

BE Staff BCP 
Management 

Memorandum analyzing issues in 
reviewing scientific studies. 
Prepared April 1997. 

Deliberative 
Process 

BCP Staff 
ind 
enforcement 
taxget 

BCP Staff 
and 
Management 

Draft complaints and related 
memoranda, notes, and charts 
regarding progress and status of 
investigation. 

Work Product 
Deliberative 
Process 
Law enforcement 
evidentiary 
Privilege 

BCP Staff 

BCP Staff 

BCP Staff 

BCP Staff 

BCP Staff 
md 
Management 

BCP Staff 
and 
Management 

BCP Staff 
and 
Management 

Documents relating to unrelated 
calcium pyruvate investigation, 
including the target's website, not 
related to Respondents. 

Work Product 
Deliberative 
Process 
Law enforcement 
evidentiary 
Privilege 

With regard to an unrelated closed 
investigation, attorney notes and 
mental impressions re: consultation 
with non-testifjmg expert. 

Work Product 
Deliberative 
Process 
Law enforcement 
evidentiary 
privilege 

-- 

With regard to an unrelated closed 
investigation, consulting expert's 
draft document. 

Work Product 
Deliberative 
Process 
Law enforcement 
evidentiary 
privilege 

-- 

BCP Staff 
and 
Management 

With regard to an unrelated cl-osed 
investigation, attorney notes re: 
ephedra, aspirin, calcium, and unrelated 





BCP Staff I 



Enforcement 
:arget 

BCP Staff 

BCP Staff 

BCP Staff 
and 
enforcement 
target 

BCP Staff 

BCP Staff 

BCP Staff 

BCP Staff 

BCP StafT 

BCP StafT 

- - -  - 

Documents received in closed 
ephedra law enforcement 
investigation unrelated to 
Respondents. 

Notes re: 2 open law enforcement 
investigations unrelated to 
Respondents involving ephedra 
products. 

Memoranda re: 2 open law 
enforcement investigations unrelated 
to Respondents involving ephedra 
products. 

Documents responsive to agency 
subpoenas re: 2 open law 
enforcement investigations unrelated 
to Respondents involving ephedra 
~roducts. 

E-mails, memoranda, and notes re: 
consultations with n o n - t e s m g  
experts regarding Basic Research, re: 
confidential informants, 
investigation, legal research, 
settlement, case strategy, 
development of the complaint 
allegations, and internal 
deliberations. 

Law enforcement, 
xidentiary 
?rivilege 

Work Product, 
Law enforcement, 
evidentiw 
privilege 
deliberative process 

Work Product, 
Law enforcement, 
evidentiary 
privilege 
deliberative process 

Work Product, ' 
Law enforcement, 
evidentiary ' 

privilege 
deliberative process 

Work Product, 
Law enforcement, 
evidentiary 
privilege 
deliberative process 





MIAh4l CENTER, 19" FLOOR 
201 SOWH BISCAYNE BOULEVARD 
MIAMI, FLORIDA 33 13 1.4332 
TEL: 305.358.5001 
FAX. 305.358.3309 

PROMENADE WEST, SUITE 3 15 
880 WEST FIRST STREET 
Los ANGELES, CALIFORNIA 90012 
TEL: 213.625.5992 
FAX: 213.625.5993 
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CONFIDENTIAL PRIVILEGE LOG 
BASIC RESEARCH, L.L.C. AND BAN, L.L.C. 

Bate Number 
Range 

07/27/04 

07/07/04 N. Chevreau -I--- 

To 

H. Sprik 

07/27/04 

07/07/04 N. Chevreau I 

Date 

C. Fobbs 

I 

06/18/04 I H. Sprik 

From Description 

06/09/04 K. Jones I 

Privilege 

06/14/04' 
0611 1/04 

I 

05/26/04 1 C. Fobbs 

Topic 

C. Fobbs 
C. Fobbs 

N. Chevreau 

H. Sprik Email 

C. Fobbs Email 

C. Fobbs Email 

I 

H. Sprik 

K. Jones 

P. Hatch ( Email 

Email 

Email 

M. Azcuenaga 

Attorney-Client; 
Atty. Work 
Product 
Attorney-Client; 
Atty. Work 
Product 
Attorney-Client; 
Atty. Work 

Email 

Product 
Attorney-Client; 

Product 
Attorney-Client 
Attorney-Client 
Attorney-Client 

Attorney-Client; 
Atty. Work 
Product 
Attorney-Client 

Attorney-Client 

Attorney-Client 

PedmLean Information 

Tummy Flkttening Gel 
Information 

~ediaLean Information 

~ e d i a ~ e a n  Information 

~ e d i a ~ e a n  Information -- 
PediaLean Information - 
PediaLean Information 

-- 
PediaLean Information 

&ing Gel Information 
- 

PediaLean Information 
- 

PediaLean Information - 



CONFIDENTIAL PRIVILEGE LOG 
BASIC RESEARCH, L.L.C. AND BAN, L.L.C. 

S. Snavely I C. Fobbs I Email I Attorney-Client; ( 



CONFIDENTIAL PRIVILEGE LOG 
BASIC RESEARCH, L.L.C. AND BAN, L.L.C. 

Bate Number 

1 03/25/04 V. Hoang 

ROO42809 - 
ROO428 1 1 

S. Posey 

Range 1 Date 

V. Hoang 

03/25/04 

C. Fobbs 
V. Hoang 

From 

S. Erickson 

1 03/24/04 K. Jones 

1 ROO42830 - 1 0311 1/04 I C. Fobbs 

To 

Marketing 
C. Fobbs 

B. Gay 

Description 

C. Fobbs 

B. Gay 

Privilege 

D. Gay 
G. Sandberg & B. 

Topic 

Gav 
Acctg 

Sales 

C. Fobbs 
Sales 

Email 
Email 

Email I Attorney-Client I LeptoPrin Information I 
Email 



CONFIDENTIAL 





CONFIDENTIAL PRIVILEGE LOG 
BASIC RESEARCH, 



CONFIDENTIAL PRIVILEGE LOG 
BASIC RESEARCH, L.L.C. AND BAN, L.L.C. 

I Bate Number ( Date ( 





' CONFIDENTIAL PRIVILEGE LOG 
BASIC RESEARCH, L.L.C. AND BAN, L.L.C. 

1 Bate Number I Date I From I To I Description I Privilege I ' Topic ' I 

Anorex Information P. Hiett J. Davis Attorney-Client 

Dermalin Information P. Hiett 
Carlabd 

J. Davis 
Leptoprinsupport 
C. Fobbs 

Attorney-Client 
Attornev-Client LeptoPrin Information 

LeptoPrin Information S. Erickson Attorney-Client; 
Atty. Work 
Product 

Dermalin Information S. Erickson C. Fobbs Attorney-Client; 
Atty. Work 
Product 
Attorney-Client; 
Atty. Work 
Product 
Attorney-Clien t 

Dermalin Information C. Fobbs J. Magleby; B. 
Miller 

Cutting Gel/Tummy Flattening 
Gel Information 

M. Meade; S. 
Martinez; N. 
Chevreau; D. 
Mowrey; C. 
Fobbs; B. l a t t ;  
G. Gay 
Customerservice 

-- 
Anorex Information T. Poss Attorney-Client 

C. Fobbs 
- 

LeptoPrin Information S. Erickson Attorney-Client; 
Atty. Work 



CONFIDENTIAL PRIVILEGE LOG 
BASIC RESEARCH, L.L.C. AND BAN, L.L.C. 

10114/03 1 K. Jones 

Bate Number 
Range 

10107/03 H. Sprik + 
10107103 ( K. Jones 

Date 

I Product 
C. Fobbs I Email I Attorney-Client 

From To 

D. Gay 

C. Fobbs 

Description 

Email 

D. Gay 

C. Fobbs I Email I Attorney-Client 

Attorney-Client 

Email 

C. Fobbs 

Operations Email Attorney-Client 
B. Hiatt; M. Email Attorney-Client 
Meade; S. 

Privilege 

Attorney-Client 

Email 

Martinez 
K. Jones Email Attorney-Client 

Topic 

Attorney-Client 

Email 

B. l3att; M. Email Attorney-Client 
Meade; S. 

Attorney-Client 

D. Gay I Email I Attorney-Client ' 

FTC Investigation 

LeptoPridAnorex Information 

FTC Investigation 
- 

LeptoPridAnorex Information 

~ e d i a ~ e a n  Information 

LeptoPrin Information -- 
LeptoPrin Information -- 

LeptoPrin Information 

Tummy Flattening Gel 
Information 
LeptoPrin Information 

- 

Tummy Flattening Gel 
Information 
Dermalin Information 



CONFIDENTIAL PRIVILEGE LOG 
BASIC RESEARCH, L.L.C. AND BAN, L.L.C. 



CONFIDENTIAL PRIVILEGE LOG 
BASIC RESEARCH, L.L.C. AND BAN, L.L.C. 

I Bate Number I Date I From To Description Privilege Topic -1 

Atty. Work 
Product 
Attorney-Client; 
Atty. Work 

Dermalin Information -4 D. Gay C. Fobbs 

LeptoPrinIAnorex Information 1 Product 
Attorney-Client; K. Jones 



CONFIDENTIAL PRIVILEGE LOG 
BASIC RESEARCH, L.L.C. AND BAN, L.L.C. 

09/18/03 1 C. Fobbs 

Bate Number 
Range 

08127103 / K. Clark 

08/22/03 1 S. Posey 

Date 

08/20/03 1 N. Rusk 

From 

G. Sandberg I Email I Attomey-Client 



CONFIDENTIAL PRIVILEGE LOG 
BASIC RESEARCH, L.L.C. AND 





CONFIDENTIAL PRIVILEGE LOG 
BASIC RESEARCH, L.L.C. AND BAN, L.L.C. 

C. Johnson; 
K. Jacobsen; 
B. Eldndge 

Bate Number 
Range 

S I  ~ialeclu; 
M. Kimber 

S. Nagin 

Date 

B. Tauzin; 
C. Fobbs; K. 
Jones; S. 
Nagin; P. 
Hatch; K. 
Andrews; N. 
Chevreau 

P. EPiett; S. 
Nagin; L. 
~&ueredo; 
C. Fobbs; M. 

From 

sleeker: 
S. Nagin; K. 
McDonough; P. 
Nager; K. 
Jacobsen 
C. Fobbs 

To 

A. Levine 

D. Gay; K. 
Andrews; K. 
Jones; N. 
Chevreau; C. 
Fobbs; S. Nagin; 
D. Nelson; D. 
Gay; M. 
Friedlander 
C. Fobbs; S. 
Nagin; P. Hatch; 
Chairman 
Greenwood; D. 

Description 
. . 

Correspondence Attorney-Client; 1 Atty. Work 

Privilege 

Correspondence 

Topic 

Attorney-Client 

Correspondence Attorney-Client c Correspondence 
Product 
Attorney-Client 

Correspondence 

LeptoPrin Information 

Attorney-Client 

Correspondence 

- 

PediaLean Information 

Attorney-Client 

PediaLean Information 
- 

PediaLean Congressional 
Inquiry 

PediaLean Congressional 
Inquiry 



CONFIDENTIAL PRIVILEGE LOG 



CONFI 
BASIC RES 

IENTIAL PRIVILEGE LOG 
{ARCH, L.L.C. AND BAN, L.L.C. 

N. Chevreau 

N. Chevreau 

Bate Number 
Range 

N. Chevreau 

Description 
.. 

M. Faith 

Date 

C. Fobbs 

Privilege 

A. Pietrobelli 

From Topic To 

Email 

I ( .corn Advisory Board 

Attorney-Client PediaLean/weightlossforchildrer I .corn Advisory Board 

Email 

I I .corn Advisory Board 

Attorney-Client 

Email 

/ Information 

Information 
PediaLean/weightlossforchildres 

Attorney-Client 
Information - 
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October 15,2004 
Page 3 

We do not understand why certain documents described as ''FT.C 
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October 15,2004 


