


III.

Rule 3.38A identiJies the requirements for privilege logs, stating:

(a) Any person withholding material responsive to a subpoena
issued pursuant to 9 3. , written interrogatories requested
pursuant to 9 3. , a request for production or access pursuant to
93. , or any other request for the production of materials under
this par, shall assert a claim of privilege or any similar claim not
later than the date set for production of the material. Such person
shall, if so directed in the subpoena or other request for production
submit, together with such claim, a schedule ofthe items withheld
which states individually as to each such item the type, title
specific subject matter, and date of the item; the names , addresses
positions , and organizations of all authors and recipients ofthe
item; and the specific grounds for claiming that the item is
privileged.

16 C.F.R. 93.38A(a). Rule 3.38A clearly states that the privilege log must state individually as
to each item the date and the name and address of all authors and recipients.

The privilege log submitted by Complaint Counsel does not provide the information
required by Rule 3..38A. For example, item 13 lists both authors and recipients as "BCP Staffand Management " describes the documents as "(iJntemal memoranda and notes regarding scope
ofthe complaint allegations " and asserts that the documents are protected by the work product
and deliberative process privileges. Opposition, Ex. A. The names , addresses, positions, andorganizations of all authors and recipients are not listed, no dates are provided, and it is notpossible to determine the number of documents involved. This is clearly insufficient under Rule
3.38A.

Provision of a complete privilege log may be time consuming for both paries. Indeed
Complaint Counsel argues that Respondent's privilege log is deficient as well. To 

the extent theparies all agree to waive certain requirements that are not necessary to determine whether the
document is entitled to the privilege claimed, the parties may do so. However, if the parties areunable to reach an agreement, the privilege logs must conform to the requirements of Rule

38A.

IV.

For the above-stated reasons , Respondent' s fourh motion to compel 
is GRANTED.Complaint Counsel will have fifteen days from the date of this Order to provide a complete

privilege log.



ORDERED:

Date: December t, 2004

Chief Administrative Law Judge


