UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
Office of Administrative Law Judges

In the matter of

Evanston Northwestern Healthcare
Corporation,
and

Docket No. 9315
PUBLIC VERSION

ENH Medical Group, Inc.,
Respondents

AL VA N T L N S e W

- COMPLAINT COUNSEL’S MOTION FOR RECONSIDERATION OF
MOTION TO COMPEL DISCOVERY

Pursuant to the Fedéral Trade Commission’s Rules of Practice (“FT'C Rules™), 16 C.F.R.
§§ 3.22, Complaint Counsel respectfully move for reconsideration of the Court’s Order, dated
November 30, 2004, denying Complaint Counsel’s Motion to Compel Discovery and For
Extension of Time to File Econometric Rebuttal Report (“Motion to Compel”). That Order

rested on the Court’s conclusion that the existence of the discovery dispute was obvious by

November 11, 2004, and that Complaint Counsel had not explained why they waited until




the existing schedule. Thus, while Complaint Counsel may ask the Court for leave for its experts

to file amended reports, that request (and any potential impact it might have on the overall
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RECONSIDERATION OF THE COURT’S
NOVEMBER 30, 2004, ORDER IS WARRANTED

The Court’s Noyember 30 Order is hased on the mistaken nrrmisedhat Camnlaint

Counsel should (or could) have brought this matter to the Court as early as November 11, 2004.
Here, however, pursuant to Paragraph 5 of the original Scheduling Order and the FTC Rules,

Complaint Counsel may not file a motion to compel production of discovery until the parties
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In shért, Complaint Counsel filed their November 26 Motion to Compel promptly, only
48 hours after (i) they exhausted Respondents’ alterative approaches for generating the disputed
processed data files, and (ii) they made one last i;equest to Respondents to produce the processed
data files directly. Under these circumstances, Complaint Counsel’s motion to compel was
timely.

Totally apart from its concerns about equity for the parties, it is in the Court’s own
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~ testimony without confirming that the underlying data are reliable. See Kumho Tire Co., Ltd. v.

Carmichael, 526 U.S. 137, 149 (1999) (“[W]here such [expert] testimony’s factual basis, data,

principles, methods, or their application are called sufficiently into question . . ., the trial judge
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Respectfully submitted,

December 3, 2004 W /A‘\-
Thomas H. Brc/ck, Esq.
(202) 326-2813
Albert Y. Kim, Esq.

, (NI 226.2057
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Complaint Counsel, Federal Trade Commission
601 New Jersey Avenue, N.-W.

Washington, D.C. 20001

Tbrock@FTC.gov

Akim@FTC.gov
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ORDER
UPON RECONSIDERATION,
Of this Court’s Order, dated November 30, 2004, denying Complaint Counsel’s Motion

N tn Comnel Niscaverv and Far Extensign nf Time ta File Feonoroetric Rehuttal Renort:

IT IS HEREBY ORDERED THAT ‘
Rﬁmwienm immediatelv nrndnee all of their exnerts nrocessed data ontnnt files
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CERTIFICATE OF SERVICE

. This is to certify that a copy of the foregoing documents was hand delivered to
The Honorable Stephen J. McGuire
Chief Administrative Law Judge
Federal Trade Commission
600 Pennsylvania Ave., NW (H-106)
Washington, D.C. 20580
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Michael L. Sibarium -
WINSTON & STRAWN, LLP

1400 L St., NW

Washington, DC 20005

Duane M. Kelley

WINSTON & STRAWN, LLP
35 West Wacker Dr.

Chicago, IL 60601-9703

Charles B. Klein

WINSTON & STRAWN, LLP
1400 L St., NW

Washington, DC 20005

-

D*(. .S ey W —10
Date Albert Y. Kim 7/




EXHIBIT A [redacted]
EXHIBIT B [redacted]
EXHIBIT C [redacted]
EXHIBIT D [redacted]

EXHIBIT E [redacted]




