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any other regulatory body, either on behalf of yourself or some other thid par, relating to
advertising or package labeling claims that you sought to make in relation to any weight loss or
fat loss product." Motion at 10 n. 12. Complaint Counsel argues that this request is overly broad
unreasonable, unduly burdensome, and not reasonably expected to yield relevant information.
Motion at 11-12. Respondents contend that these requests are relevant to what constitutes
competent and reliable scientific evidence; whether the experts maintain these standards in their
own work; whether these standards are relevant in the area of dietar supplements , weight and fat
loss; and that Complaint Counsel has failed to establish any real burden. Opposition at 11- 12.

Complaint Counsel objects to specifications 23 and 24 of the subpoena to Heymsfeld
which seeks records and documents regarding side effects experienced by subjects in a study
conducted by Heymsfeld and ten other doctors regarding Orlistat. Motion at 12 and n. 13.

Complaint Counsel argues that the drg Orlistat is not at issue or relevant to ths case; the
challenged products in this case do not contain any of the same active ingredients as Orlistat; and
that side effects are not relevant to this case. Motion at 12- 13. Respondents contend that the side
effects had the effect of "un blinding" what Heymsfeld claims is a double blind placebo
controlled test. Opposition at 13.

Analysis

Heymsfeld and Eckels are testifyng experts. Therefore, discovery directed to them is
governed by Commission Rule 3.31( c)( 4)(i) which states:

(A) A party may through interrogatories require any other par to
identify each person whom the other party expects to call as an
expert witness at hearing, to state the subj ect matter on which the
expert is expected to testifY, and to state the substance ofthe facts
and opinions to which the expert is expected to testifY and a
summar ofthe grounds for each opinion,

(B) Upon motion, the Administrative Law Judge may order fuher
discovery by other means, subj ect to such restrctions as to scope
as the Adminstrative Law Judge may deem appropriate.

The Scheduling Order entered in this case on August 11 , 2004 ("Scheduling Order ) entitles
parties to "materials fully describing or identifYg the background and qualifications of the
expert, list of all publications , and all prior cases in which the expert has testified or has been
deposed;

" "

transcripts of such testimony in the possession, custody or control ofthe listing part
or the expert " and "all documents and other written materials relied upon by the expert in
formulating an opinion in this case. " Scheduling Order 11.

The cour in Dura Lube clarified the law regarding the disclosure of expert testimony and
information , concluding that all data, documents , or information considered by a testifYg expert



witness in forming the opinions to be proffered in a case is discoverable. In re Dura Lube, 1999
FTC LEXIS 254, at *6 (Dec. 15 , 1999) (citing Fed. R. Civ. Pro. 26(a)(2)(B); 16 C.F.
9 3.3 I (c)(4)(B); Thompson Med. Co. 101 F. C. at 388). Full disclosure ofthe basis of an
expert opinion ensures the independence of the expert' s conclusions. FDIC v. First Heights
Bank, FSB 1998 U. S. Dist. LEXIS 21506 , at *9- 10 (E.D. Mich. 1998). Therefore, for each
expert expected to testify at trial , the paries must exchange all documents reviewed, consulted
or examined by the expert in connection with forming his or her opinion on the subject on which



Complaint Counsel objects to twenty-two subpoenas duces tecum issued to non-party
individuals and entities that paricipated in the Orlistat study and a different study regarding
ephedrne, caffeine, and other ingredients. Motion at 14- 15. Complaint Counsel contends that
the studies referred to in the subpoenas are not relevant and have not been identified by either
par as studies that will be introduced at tral. Motion at 15. Complaint Counsel argues that this
discovery is untimely, unreasonable , overly burdensome, and irrelevant and a protective order is
necessar to protect the non-paries from annoyance, embarassment, oppression, or undue
burden or expense. Motion at 16. Respondents argue that the subpoenas were served timely and
are relevant to what experts in the field of weight loss consider competent and reliable evidence.
Opposition at 14- 15.

Complaint Counsel has not demonstrated that the subpoenas were untimely. However
Respondents have not demonstrated that this discovery is reasonably expected to yield
information relevant to the allegations of the complaint, to the proposed relief, or to the defenses
of the respondent as required by Rule 3.31 (c)(1). According to Complaint Counsel , these are not
studies that the paries intend to introduce at tral. Moreover, Complaint Counsel has
demonstrated that the burden and expense ofthe proposed discovery outweighs its likely benefit.

Although Respondentsraise standing as an issue for other discovery at issue in the
Motion, Respondents do not raise the standing issue with regard to these twenty-two subpoenas
presumably because it is clear that the recipients of the subpoenas object to the subpoenas. In the
interest of judicial efficiency, it is appropriate to resolve this issue here, rather then requiring
twenty-two separate motions. Accordingly, the motion for protective order for the twenty-two
subpoenas at issue is GRATED.

Complaint Counsel next objects to notices of videotaped depositions issued to four non-
paries: Dermtech International, Edward Fey, Ken Shirley, and Paul Lelnan. Motion at 17.
According to Complaint Counsel, these non-paries are related to studies submitted by
Respondents as substantiation for the challenged products. Motion at 17. Two of the non-paries
were listed as potential fact witnesses by both Complaint Counsel and Respondents, while the
other two were not listed by either party. Motion at 17- 18. Complaint Counsel seeks an order
limiting the depositions to factual inquiries within each witness s personal knowledge and
prohibiting any expert opinion relating to the issues in the case.

Respondents argue that Complaint Counsel lacks standing to object to a non-party
subpoena and that these witnesses should be allowed to testifY to the results and conclusions of
their studies as well as other information within their personal knowledge. Opposition at 15- 17.
Respondents also state that "The Preliminar Witness List, however, was merely a good faith
listing. That Respondents did not list the specific identities ofthe Witnesses at that time does not




