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COMPLAINT COUNSEL'S MOTION TO COMPEL PRODUCTION OF 
RESPONDENTS' TESTIFYING EXPERT LAWRENCE SOLAN'S DOCUMENT 

Pursuant to RULE OFPRACTICE 3.38, Complaint Counsel moves this Court to compel 

production of a document responsive to both Complaint Counsel's subpoena duces tecunz to 

Respondents' testifying expert Lawrence Solan, and Complaint Counsel's Second Request for 

Production of Documentary Materials and Tangible Things. This document falls well within the 

specifications set forth in the subpoena issued to Professor Solan and to the Second Request for 

Production, because it consists of material considered by Prof. Solan in preparing his expert 

report. During Prof. Solan's deposition, he admitted that prior to the time that he drafted his 

expert report, he received and read a document that summarized Respondents' counsel's meeting 

with him and another then-designated testifying expert. Both Prof. Solan and Respondents' 

counsel refuse to provide this document, other than in a severely redacted form. See Attachment 

A hereto. Thus Complaint Counsel seeks an order compelling production of this document in its 



original, unredacted form. We also request that this Court order the deposition of Prof. Solan 

continued, pending production of this document, in the event that a reasonable review of this 

complete testifying expert summary document raises additional questions that Complaint 

Counsel was not able to meaningfully explore with the redacted version. 

INTRODUCTION 

On June 15,2004, the Commission filed a Complaint against Basic Research, LLC, and 

other related companies and individuals (collectively, "Respondents"). The Complaint alleges 

that Respondents engaged in deceptive advertising practices. 

On October 13,2004, Respondents listed Prof. Solan as their testifying expert.' On 

October 14th, Complaint Counsel issued a Second Request for Production, seeking, inter aha, 

"[a]ll documents, communications, and tangible things given to, or generated by, any expert 

witness in connection with his services in this action, including but not limited to any 

documents, communications, and videos, photographs, tests, test results, notes, or memoranda." 

Second Requestfor Production, Specification No. 10 (Oct. 14,2004) (emphasis in 

for Production, a d v e r t i s i n g  



Responding to the subpoena duces tecum, Respondents' counsel produced a first set of Prof. 

Solan7s documents. On Monday, December 6,2004, two days before Prof. Solan's out-of state 

deposition, Respondents produced a second and smaller set of documents. In this second 

production, Respondents included a privilege log that solely listed an email attachment that Prof. 

Solan received from Respondent's counsel, Mr. Feldman. See Attachment D h e r e t ~ . ~  That same 

day, Complaint Counsel requested a copy of this document for use at the impending deposition. 

On December 7, 2004, Respondents' counsel sent, via facsimile, a redacted version of this 

document. See Attachment A. The document is dated October 13,2004, and is entitled, 

"Meeting with Larry Solan and Ed Popper." Id. The document is two pages in length and 

consists of two introductory paragraphs, including one that has been partially 



Attachment C, Specifications nos. 1-5. Complaint Counsel's subpoena duces tecum 

specifications also demanded all documents prepared by Prof. Solan in connection with t h s  case, 

as well as all documents reviewed by him and all materials that he consulted or relied upon in 

forming any opinion in connection with this case. Id. Neither Respondents nor Prof. Solan 

moved to quash this subpoena in whole or in part. Neither Respondents nor Prof. Solan sought a 

protective order in connection with any part of this subpoena duces tecum. 

Complaint Counsel has conferred with Respondents' counsel in an attempt to resolve the 

issues relating to the scope of t h s  subpoena, both on the record as reflected by the transcript of 

the deposition, off the record at the deposition, and via telephone. Respondents' counsel and 

Prof. Solan have refused to provide this testifying expert summary document, and their refusals 

necessitate the filing of this Motion. 

DISCUSSION 

I. Complaint Counsel Is Entitled to the Instant Document Because it Falls Within the 
Scope of Discoverv Applicable to Testifying Experts 

Complaint Counsel's specifications calling for the document at issue is proper as this 

document clearly falls w i t h  the scope of discovery applicable to testifying experts. "Parties 

may obtain discovery to the extent that it may be reasonably expected to yield information 

relevant to the allegations of the compliant, to the proposed relief, or to the defenses of any 

respondent." RULE OFPRACTICE 3.31(c)(l); see also FTC v. Anderson, 631 F.2d 741,745 969 448.55859 225.5999 ]>>8.98Td
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F.T.C. Lexis 254 at "6 (Dec. 15, 1999) citing Fed. R. Civ. P. 26(a)(2)(B), 16 C.F.R. 5 

3.31(c)(4)(B); Thompson Med. Co., 101 F.T.C. 385, 388 (1983). Therefore, for each expert 

expected to testify at trial, the parties must exchange all documents reviewed, consulted, or 



11. Professor Solan's Refusal to Produce a Relevant 



that time and until December 1", a testifying expert. See Attachment E hereto (Solan Tr. at 47). 

Moreover, Prof. Solan testified that he learned of the scope of his requested expertise at this 

meeting, (Attachment E, Solan Tr. at 71), notwithstanding the severely redacted nature of this 

document, this document was sent to Prof. Solan and it characterizes the scope of his expertise. 

See Attachment A. Thus it is fair and reasonable for Complaint Counsel to request this 

document. 

During the deposition, Complaint Counsel, Robin Richardson asked Prof. Solan about 

t h s  document: 

Q. So you have no recollection of the rest of the document? 
A. That's right. It was notes. There were notes of what happened in the meeting. I 

couldn't tell you what was the rest of that. 
Q. Did you read the document when you received it via e-mail? 
A. I read it casually, because I was at the meeting and I wasn't terribly interested in 

what the summary of it was. 

(Attachment El Solan Tr. at 48.) Prof. Solan stated that he saved the document: "I kept it, which 

is why I produced it. I looked at it. But it really wasn't of much moment to me." Id. 

Although Respondents' privilege log asserted that this document constituted attorney 

work product, by sending this document directly to Prof. Solan, who is their testifying expert, 

Respondents have waived any such privilege. Importantly, Prof. Solan testified that he read the 

document and did so prior to drafting his expert report. Prof. Solan also testified that 

Respondents counsel did not contact him regarding this document, (Attachment El Solan Tr. at 

48), and that he was and and 



Solan produced it to Respondents counsel because Prof. Solan believed that he had complied 

with the subpoena duces tecum by providing this document, in an unredacted form, to counsel. 

(Solan Tr. at 56.) Any suggestion that t h s  testifying expert summary document was somehow 

inadvertently disclosed to Prof. Solan is belied by the record. Indeed, an examination of the 

redacted forrn shows that it is what it purports to be, to wit, a summary of the meeting with the 

designated testifying experts and counsel. That it involves notes regarding a meeting with a 

person who has been switched to a non-testifying expert is not relevant, as any documents relied 

upon or reviewed by a testifying expert in forming opinions are discoverable. Dura Lube, "5. 

Complaint Counsel is entitled to view an unredacted version of this document that 

Respondents' testifying expert admits that he received, read and maintained after attending a 

meeting that he admits defined the scope of his role in this case. 



CONCLUSION 

Respondents7 counsel's and Prof. 



STATEMENT PURSUANT TO RULE 3.22(D 

I HEREBY CERTIFY that Complaint Counsel conferred with opposing counsel in an 
effort in good faith to resolve by agreement the issues raised in this motion to compel. On 
Monday, December 6, after receiving Respondents' testifying expert privilege log,-complaint 
Counsel, Laureen Kapin, called Respondents' counsel, Jeffrey Feldman, and requested a copy of 
ths  testifying expert summary document as the privilege log indicated that it had been sent 
directly to Prof. 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 13th day of December, 2004, I caused Complaint Counsel's Motion 
to Compel Production of Respondents' Testifying Expert Lawrence Solan's Document to be served and 
filed as follows: 

the original, two 
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ORDER GRANTING COMPLAINT COUNSEL'S MOTION TO COMPEL PRODUCTION 
OF RESPONDENTS' TESTIFYING EXPERT LAWRENCE SOLAN'S DOCUMENT 

Upon consideration of Complaint Counsel's Motion to Compel Production of Respondents' 
Testifying Expert Lawrence Solan's Document, it is hereby 

ORDERED that Complaint Counsel's Motion To Compel is GRANTED. 

Stephen J. McGuire 
Chief Administrative Law Judge 

Dated: December-, 2004 



Attachment A 



Meeting with Larry Solan and Ed Popper October 13,2004 

Attendees: 

' Steph Nagin 
Ron Price 
Jeff Feldman 
Dick Burbidge (via phone) 

Location: 

Greenberg Traurig 
200 Park Avenue 
1 jth Floor 
New 



8. (EEDRLTEB) it was agreed that Larry and Ed would 
pull the books and papers written by opposing experts and would also 
assist in preparing for the depositions of these people. 

. . 

('2~ b &=TED) - we agreed that 
we would re-convene in New York after we receive the FTC's exDert 
witness reports. 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 

In the Matter of 

BASIC RESEARCH, L.L.C., 
A.G. WATERHOUSE, L.L.C., 
KLEIN-BECKER 



issued by the Federal Trade Commission in the above-captioned matter, both individually and 
collectively. 

3) ccCommunication(s)" includes, but is not limited to, any and 



otherwise be construed to be outside its scope. 

9) 



"You" or "Your" means means Basic Research, U C ,  unless otherwise noted. 

The use of the singular includes the plural, and the plural includes the singular. 

The use of a verb in any tense shall be construed as the use of the verb in all other tenses. 

The spelling of a name shall be construed to include all similar variants thereof. 

INSTRUCTIONS 

Unless otherwise specified, the time period covered by a Document Specification shall 
not be limited and all documents responsive to the Specification, regardless of dates or time 
periods involved, should be provided. 

2) A complete copy of each document should be submitted even if only a portion of the 
document is within the terms of the Specification. The document shall not be edited, cut, or 
expunged and shall include all covering letters and memoranda, transmittal slips, appendices, 
tables or other attachments. 

3) All information submitted shall be clearly and precisely identified as to the 
Specification(s) or sub-Specification(s) to which it is responsive. Each page submitted should 
be marked with a unique "Bates" document tracking number. 

4) Documents covered by these Specifications are those which are in your possession or 
under your actual or constructive custody or control (and in the case of Corporate Respondents, 
includes all of their operations under assumed names), whether or not such documents were 
received from c o v e r e d  the 



7) If any of the documentary materials requested in these Specifications are available in 
machme-readable form (such as floppy or hard disks, drums, core storage, magnetic tapes or 
punch cards), state the form in which it is available and describe the type of computer or other 
machinery required to read the record(s) involved. If the information requested is stored in a 
computer or a file or record generated by a computer, indicate whether you have an existing 
program that will print out the record in readable form and state the name, title, business address 
and telephone number of each person who is familiar with the program. 

8) Draft or final Promotional materials submitted in response to these Specifications shall 
be made available in the following form(s) as follows: For documents, provide the original 
promotional materials if available, or, if not available, color copies thereof. For audio-only (or 
radio) materials, provide a tape cassette (or digitized recording, if in machine-readable form) and 
a script, as well as any audio out-takes. For video recordings, provide a DVD or VHS cassette 
and script or storyboard, as well as any video out-takes. For Internet or other online materials, 
provide a CD (if in machine-readable form) or a clear color printout of all screens displayed in 
the promotional materials and identill the site, forum, or address. 

9) All objections to these Document Specifications, or to any individual Specification, must 
be raised in the initial response or are otherwise waived. 

10) If any requested material is withheld based on a claim of privilege, submit together with 
such claim a schedule of the items withheld which states individually for each item withheld: 
(a) the type, title, specific subject matter, and date of the item; (b) the names, addresses, 
positions, and organizations of all authors and recipients of the item; and (c) the specific grounds 
for claiming that the item is privileged. parct <</BBox [326.390ET
/s1Iaon 



2) All documents and communications referring or relating to the depictions, images, 



1 1) All documents, communications, tangible things, and evidence listed in your Initial 
Disclosures and any supplemental Disclosz~res that you may file. 

12) All communications made to persons and entities other than the Federal Trade 
Commission or Respondents that refer or relate to the Federal Trade Commission's law 
enforcement investigation and action against Respondents. (This request specifically includes, 
but is not limited to, all communications made to all third parties, including subpoena recipients, 
since the filing of the administrative Complaint.) 

13) From January 1,2000 to the present, all documents and communications referring or 
relating to each Respondents' respective practices and/or policies with respect to the retention, 
storage, movement (both within the Respondents' business premises and fiom those premises), 
destruction, or production of documents and communications, whether in written or electronic or 
other form, specifically including the documents and communications described in Complaint 
Counsel's current or previous Requests for Production. 

(This request specifically includes, but is not limited to, any written retention policies, 
confidentiality agreements, or destruction protocols, and any documents or communications 
referring or relating to any action taken to retain, store, move, destroy, or produce documents 
or communications described in Complaint Counsel's current or previous Requests for 
Production. For Corporate Respondents, this request includes the document practices and/or 
policies of their owners, directors, officers, managers, and/or employees, as well as any 
consultants with offices at Respondents' business premises.) 

Respectfully submitted, 

La~lreen Kapin (202) 326-3237 
Walter C. Gross III (202) 326-33 19 
Joshua S. Millard (202) 326-2454 
Robin M. Richardson (202) 326-2798 
Laura Schneider (202) 326-2604 

Division of Enforcement 
Bureau of Consumer Protection 
Federal Trade Commission 
600 Pennsylvania Avenue, N. W 
Washington, D.C. 20580 

Dated: October 14,2004 
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SUBPOENA DUCES TECUM 
Issued Pursuant to Rule 3.34(b), 16 C.F.R. § 3.34(b)(1997) 

1. TO 2. FROM 

Lawrence 



RETURN OF SERVICE 

I hereby certify that a duplicate original of the within 
subpoena Was duly served: (check the method used) 

0 in person. 

6 by registered mail. 

@ by leaving copy at principal office orplace of business, to wit. 

on the person named herein on: 

Nov. 



'ATTACBMENT A" TO SUBPOENA 





Research Laboratory, or Mitchell K. Friedlander, including all of their operations under 
assumed names. 

15) "You" or 'Your" means the person or entity to whom this subpoena duces tecum is 
directed. 

16) The use of the singular includes the plural, and the plural includes the singular. 

17) The use of a verb in any tense shall be construed as the use of the verb in all other tenses. 

18) The spelling of a name shall be construed to include all similar variants thereof. 

INSTRUCTIONS 

1) Unless otherwise specified, the time period covered by a Document Specification shall 
not be limited and all documents responsive to the Specification, reg&dless of dates or time . 
periods involved, should be provided. 

2) A complete copy of each document should be t h e e f  if only a portion of the 
document is within the terms of the Specification. The document shall not be edited, cut, or 
expungds and all covering letters and memoranda, transmitoal slips, appendices, 
tables or other atoachments. 

3) All information submitods shall clearly and precisely identified as to the 
Specification(s) or sub-Specification(s) to which it is responsive. You should consecutively 
number each page in your submission; each page submitods should markds with a unique 

document tracking number. 

4) Documents coverds by these Specifications are those which are in your possession or 
under your actual or constructive custody or control, whether or not such documents were 
receives from or disseminaods to any other person or entity including attorneys, accountants, 
directors, officers, and employees. 

5) Documents that may responsive to more than one Specification neds not be submitods 
more than once; however, your response should indicate, for each document submitods, each 
Specification to which the document is responsive. If any documents responsive to a 
Specification have been previously supplids to the Commission, you may comply with the 
Specification by identifying the 



computer or a file or record generated by a computer, indicate whether you have an existing 



that you may have for crimes involving dishonesty or false statement, regardless 



INSTRUCTIONS FOR COMPLIANCE BY DELIVERY OF DOCUMENTS 

If documents are delivered by hand, overnight 



CERTIFICATE OF SERVICE 

4.L I hereby certify that, on this 5- day of September, 2004,I caused a copy of Complaint 
Counsel's Sz~bpoena Duces Tecum to Lawrence Solan to be served as follows: 

one (1) electronic copy via email and one (1) paper copy 
by fust class mail to the following persons: . 

Stephen E. Nagin 
Nagin Gallop Figuerdo P.A. 
3225 Aviation Ave. 
Miami, FiL 33133-4741 
(305) 854-5353 
(305) 854-5351 (fax) 
snagin @nnf-1aw.com 
For Respondents 

' Ronald F. Price 
peters Scofield Price 
340 Broadway Centre 
11 1 East Broadway 
Salt Lake City, UT 841 11 
(801) 322-2002 
(801) 322-2003 ( f a )  
rfu @psplawyers.com 
For Respondent Mowrey 

Jeffrey D. Feldman 



AMENDED CERTIFICATE OF SERVICE 

I hereby 
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PRIVILEGE LOG FOR LAWRENCE M. 



R O B E R T  J .  S H E L B Y  

BURBIDGE AND MITCHELL 
A PARTNERSHIP 



Attachment E 



1 A. The only marks I put on Dr. Nunberg's report 

2 were that I highlighted in yellow the relevant 

sentences in 



I don't have a copy of this, because I received it via 

facsimile at the hotel. I assume you guys know what it 

is because you might have sent it to us. 

(Two-page document dated October 13, 2004 

entitled Meeting with Larry Solan and Ed Popper 

was marked as Solan Exhibit-5 for identification; 

12-8-04, E.L.) 

A. The question? 

Q. Do you recognize that document? 

A. That appears to be a redacted version of a memo 

that I received by e-mail. 

Q. And when did you receive that, approximately? 

A. I don't remember, but it would have been 

shortly after. It would have been around the time of 

its date. 

Q. So you believe it's around the time of the date 

that's stated on that document? 

A. Yes. 

Q. Would that document then have been received 

after the first meeting, but prior to the second 

meeting with Mr. Popper and the other counsel? 

A. Yes. 

Q. And does that document, notwithstanding the 

redacted portions, appear to be as you recollect it to 

be? 

For The Record, Inc. 
Waldorf , Maryland 

(301) 870-8025 



A. Yes. 

Q. Did you receive another similar type of memo 

after the second meeting? 

A. No. 

Q. Did you receive any other types of memos during 

the course of your engagement with Basic Research? 

A. I don't believe so. 

Q. Or in connection with your work performed in 

this matter? 

A. Right. 

11 Q. So "no," you did not receive anything else; is 

12 that correct? 

13 A. That's 

right. 

14 

Q. Can you share with me what the rest of the 

15 document said? 

16 A. I don't remember what the rest of the document 

17 said. 

18 Q. So you have no recollection of the rest of the 

19 document? 

20 A. That's 

right. 

course of 



1 meeting and 



1 A. I wasn't told it, but I'm not surprised to hear 

2 that. 

3 Q. But no one ever called you and said this 

4 document was inadvertently disclosed; is that correct? 

5 A. That's correct. 

6 Q. None of the counsel in this case; is that 

7 correct? 

8 A. Yes. 

9 Q. And you didn't file any motion to quash the 

10 subpoena duces tecum with regard to this document, did 

11 you? 

12 A. No. I produced it to counsel. 

13 Q. When did you produce it to counsel? 

14 A. I produced documents in response to your 

15 subpoena in two sets. And I produced it either in the 

16 first or second set. 

17 MR. SHELBY: We should clarify. The docriment 

18 that's been marked as Exhibit-5 is not the document in 

19 its current form as you produced it; is that right, 

20 Mr. Solan? 

21 THE WITNESS: That's correct. I didn't 

22 redact it. 

23 Q. However, this document, as redacted, appears to 

24 be a redacted form of the document that you produced; 

25 is that correct? 

For The Record, Inc. 
Waldorf, Maryland 

(301) 870-8025 



A. Yes. That's how I understood your earlier 

question. 

Q. Thank you. One more question about this 

document that we're discussing. This is the attachment 

dated October 13 that is marked as Exhibit-5. You've 

received this after the first conference meeting with 

counsel and before the second conference meeting with 

counsel; is that correct? 

A. Right. 

Q. So you received this document, Exhibit-5, prior 

to completing your draft of your expert report; is that 

correct? 

A. Yes. 

Q. Do you have a copy of the unredacted form of 

this document? 

A. I expect so. 

Q. Did you bring a copy with you? 

A. No. 

Q. Do you have a copy in your office? 

A. If I have one, that's where it would be. 

Q. I would like a copy of that document. 

A. Well, all I can tell you is that I did produce 

it to counsel. 

Q. Well, I'm asking you if you'd produce a copy 

directly to me. 

For The Record, Inc. 
Waldorf , Maryland 

(301) 870-8025 



MR. SHELBY: I think that's improper. He's 

been retained as an expert. He's provided the document 

to counsel. We've produced it to you in its current 

form. If there are issues concerning propriety of the 

redactions or the claim of privilege, then those are 

matters for us to litigate in the case, but Mr. Solan 

has complied with his obligations in response to your 

subpoena. 

Q. Dr. Solan, counsel's articulating his 

10 objection. Does counsel represent you in this case? 

11 A. Yes. Not this case. With respect to the 

12 subpoena. 

13 Q. Counsel represents you with respect to the 

14 subpoena? 

15 A. I assume,so, because I produced my documents to 

16 him. 

17 Q. So you think that counsel's acting on your 

18 behalf in this case? 

19 MR. SHELBY: Objection. 

2 0 MS. RICHARDSON: I'm just trying to clarify. 

21 I'm not trying to take you down TixT2 MR. SHELBY: yWell, I'm tot tsur twat cou 'r 

123 thying to cdo to this Olin 



you're welcome to do that. 

Q. I'm just going to ask a few 





1 A. But I did produce an unredacted form of the 

2 document to counsel. Counsel redacted it and produced 

3 it to you in that form. That's what happened. 

4 MR. SHELBY: Counsel, this is improper. 

5 MS. RICHARDSON: I just $ant a yes or no for 

6 the record. 

7 MR. SHELBY: You're entitled to your 

8 objections. 

9 MS. RICHARDSON: Counsel, I just want a yes 

10 or no for the record so we can formalize it. 

11 MR. SHELBY: He's answered the question. 

12 MS. RICHARDSON: He's either going to produce 

13 it directly to me or he's going to provide it to you, 

14 



at least. 

Q. I just want a clear no and not an "I don't 

think so" for the record. 

MR. SHELBY: Well, asked and answered. 

That's my objection. If you want to further -- 

Q. You still have to answer the question. Will 

you produce this document, an unredacted form of this 

document to me, in compliance with the subpoena duces 

tecum? 

A. This is where I have the problem. I believe 

that I've complied with it by producing documents to 

counsel and having counsel produce the documents to you 

in whatever form. I don't know. The way you're 

stating that question -- 

15 Q. Well, no. Let's back up for a second. 

16 A. Insinuates that I'm not complying with 

17 subpoenas and I don't know that to be true. 

18 Q. Do you recognize this document? 

19 MR. SHELBY: Were you finished with your 

2 0 answer? 

21 Q. I'm sorry. 

22 A. I'm not going to agree with that 

23 characterization. If you're asking me what I've done, 

24 that's what I've done. 

25 Q. So wait. That's fair. I don't mean to 

For The Record, Inc. 
Waldorf, Maryland 

(301) 870-8025 



1 interrupt you. I'm sorry. Please finish. 

2 A. No. You go ahead. 

3 Q. So you believe that providing it to counsel, 

4 you've satisfied your obligations with the subpoena 

5 duces tecum; is that correct? 

6 A. Yes. 

7 Q. Thank you, sir. And you did provide an 

8 unredacted form of this to counsel, correct? 

9 A. Absolutely. 

10 Q. Thank you. And you do recognize what's marked 

11 as Exhibit-2? 

12 A. Yes. 

13 Q. And what is that, please? 

14 A. It's a subpoena duces tecum. 

15 Q. Do you recognize the specifications in the 

subpoena duces tecum? 

A. Yes. 

Q. And were the documents that you provided to 

counsel for Basic Research and the other Respondents in 

compliance with these specifications? 

MR. SHELBY: Object to the form of the 

question. 

Q. Did you provide documents? 

A. I certainly did, yes. 

Q. With regard to specification number one, did 

For The Record, Inc. 
Waldorf , Maryland 

(301) 870-8025 



you provide your complete file to counsel? 

A. Yes. 

Q. With regard to specification number two, did 

you provide all communications with Respondents 

referring or relating to this matter, regardless of 

whether you were the author, addressee or copy 

recipient? 

A. I certainly believe I did, yes. 

Q. With regard to specification number three, did 

you provide all communications with any person or 

entity, other than Respondents referring or relating to 

this matter? 

A. Yes. I believe I produced all the documents 

that I have in connection with this matter. 



1 Q. No. 

2 A. In some cases there's more than one copy of the 

3 same e-mail, but this seems to be it. 

4 Q. Did you receive any e-mails directly from 

5 Mr. Popper? 

6 A. I don't believe so, but if I did, it would have 

7 been "here's the phone number of my hotel" or something 

8 of that nature. But I don't think I did. I don't 

9 recall specifically. 

10 Q. How did you determine what e-mails to produce? 

11 A. I produced all e-mails. I produced all 

12 documents that I have, whether it was e-mails or hard 

13 copies or whatever. 

14 Q. How did you go back through your e-mail files 

15 to decide which might be responsive? 

16 A. Well, I don't really keep e-mail files. I get 

17 many, many e-mails a day and I get rid of as much as I 

18 can as quickly as I can. Some documents I copy into 

19 other files in my computer and retain them. And once I 

2 0 got your subpoena, I did keep those as e-mails, so 

21 that's what I I r i d  o f  21 rid 



1 in the e-mail file as I received them in my in-box. 

2 Q. So did you review then the documents in your 

3 in-box to decide what to produce? 

4 A. Yes. 

5 Q. Did you also review items in your sent file of 

6 Outlook Express? 

7 A. I don't think so. 

8 Q. Are there any other e-mails that you provided 

9 to counsel for the Respondents that you do not see here 

10 today? 

11 A. Not that I can see. 

12 Q. Other than the non-redacted form of Exhibit-5; 

13 is that correct? 

14 A. Right. 

15 Q. Do you have a draft of your retention agreement 

16 in this case? 

17 A. I produced whatever I have. 

18 Q. So there was just that one letter; is that 

19 correct? 

20 A. That's all there is. 

21 Q. There were no other agreements or writings 

22 between you and Respondents regarding the scope of your 

23 role in this matter? 

24 A. That's right. 

25 Q. Were you then paid the $10,000 as a retainer? 
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A. I did some Lexis searches and I'm seeing here 

that those were produced. It appears that the answer 

is no. 

Q. When you had the conferences with counsel for 

Respondents and Mr. Popper, did you discuss matters 

that helped you in formulating your opinions? 

A. No. These opinions are really pretty basic. 

So the question was of this range of opinions that I 

might have, which ones might be relevant to the 

litigation from their perspective. 

Q. Were the conferences otherwise helpful, though, 

in terms of your understanding of the facts and the 

procedural posture of the case? 

A. I don't recall specifically. I'm trying to 

think if I learned anything from those conferences. 

There's nothing that I learned from those conferences 

that -- 



It's something that I just know about. So now the 

question is did I learn anything from subsequent 

meetings that provided me with useful knowledge, and I 

really don't know that I did. 

Q. Is it fair to say, though, that the allegations 

of the complaint and the scope of your role in this 

matter were discussed at these meetings? 

A. Yes. 

Q. At both the first meeting and the second 

meeting with counsel for Respondents? 

A. Yes. 

Q. In reaching your conclusions in this matter, 

you also looked at the expert report of Dr. Nunberg; is 

that correct? 

A. In writing my report, I made reference to his 

report. 

Q. And you had reviewed his report? 

A. Yes. 

Q. Did you review Mr. Popper's report? 

A. I don't know whether he wrote a report. 

Q. So you didn't review any writings by 

Mr. Popper? 

A. No. 

Q. Thanks. Regarding the looseleaf notebook that 

you were provided, did you review any of the clinical 
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