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I. INTRODUCTION 

On December 7, 2004, Coinplaint Counsel filed iheir Motion to Compel Privilege  LO^'. 

This Motion, filed in apparent retaliation to this Court Order's granting Basic Research L.L.C.'s 

Motion to Conipel P~oper Privilege LogJFon? Coniplaint Counsel, seelcs production of Privilege 

Logs in full complimce with Commission Rule of Practice 3.38A. 

Previously, on October 6,  2004 Basic Research, L.L.C. served its Privilege Log 

identifying all documents that it was witldlolding from production based on privilege. 



Docket No. 93 18 

11. RESPONDENTS ARE IN THE PROCESS OF REVISING TIJX 

PRIVILEGE LOG 

Conlplaiilt Counsel have aclu~owledged Respondents' efforts in their own Motion. 

Respondents have already spent numerous hours going tlxough the documeilts on that log as well 

as the descriptions on that log to ensure that the Coinnlission Rules of Practice were complied 

with. They have done so at considerable effort and expense in an effort to address any concerns 

Ihat Complaint Counsel raised. Indeed, Respondents have already produced in a Supplemental 

Production of docuuents well over one hundred previously witldleld documents. As to the 

Privilege Log itself, as Comnplaint Co~u~sel has lmown all along, Respondents are currently 

voluntarily and in good faith revising and supplemeiliing the infornlation to fully coinply with 

Conmission Rule of Practice 3.38A. Those revisions are nearly complete and will be 

foithcoming. In short, the substance of the relief Complaint Counsel has requested is relief 

Respondents have already agreed to. 

111. COMPLAINT COUNSEL SEEKS PRIVILEGE LOGS FROM PARTIES 

WITHHOLDING NO PRIVILEGED DOCUMENTS 

Conunissioil Rule of Practice 3.38A and interpreting case law requires that a party 

witldlolding documents produce, if directed to do so, a privilege log. Conznrission Rule of 

Practice 3.38A; In re MSC.Sofi~~are Corp., Docket No. 9299,2002 
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documents to Complaint Coulsel and the agreement of counsel to produce a revised Privilege 

Log. Respondents, voluntarily and in good faith are continuing this process which will shortly 

be coiilpleted. The relief sought by Colnplaint Coulsel is therefore unnecessary and premature. 

This Couxt should accordingly decline to enter the relief requested by Complaint Co~msel. 

Respectfully submitted 
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CERTIFICATE OF SERVICE 

I I33REBY CERTIFY that a tme and conect copy of the foregoing was provided to the 
ibllowiilg parties this 20"' day of December, 2004 as follows: 

(1) One (1) original and two (2) copies by Federal Express to Donald S. Clark, 
Secretary, Federal Trade Conmlission, Room H-159, 600 Pelmsylvmia Avenue, N.W., 
Washington, D.C., 20580; 

(2) One (I) electronic copy via e-mail attachment in  dob be@ ".pdP' format to the 
Secretary of the FTC at Secretarv@,fic.gov; 

(3) Two (2) copies by Federal Express to Administrative Law Judge Stephen J. 
McGuire, Federal Trade Conmlission, Room 13-104, 

600 


