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For similar reasons, much 



extensive quality problems at HPH were fixed as a result of the merger. 

Dr. Chassin's "analysis" amounts to a lengthy recitation of 1) the pre merger situation at 

HPH, followed by 2) some action taken by ENH to "remedy" the problem. Paragraph 55 of Dr. 

Chassin's report purports to summarize some of the pre merger problems: 

of Dr. Chassin ("Chassin Report") 1/ 55 at 27.) (Emphasis added) 

Dr. Chassin then goes on to "analyze" the effect of the merger on each of these alleged 

problems, but his "analysis," like his initial statement of the problem, consists mainly of a mere 

factual recitation. For example, he claims that the ''I 

In many, hut far from all, instances the hearsay facts which form both the input and result 

of Dr. Chassin's analysis duplicate facts to be offered directly at trial. For example, one of the 

''1" Heidi Krasner, (who in fact was hired pre-merger) appears on 

respondent's final witness list and presumably will speak for herself at trial. Additionally, 

roughly 12 or so other witnesses are described as testifying on quality of care issues 

In other, quite striking, instances Dr. Chassin does not duplicate trial testimony but forms 

the sole - hearsay - source for evidence that is readily available to Respondents. For example. 

the employees responsible for quality programs at ENH pre-merger, Peggy King and Lois 

3 



Huminiak, have been removed from the atiest version of respondent's witness list. And most sricking of all, the personnel best able to articuatie firsthand pre merger quality problems at HPH -the HPH quality assurance sraff - have never appeared on respondent's witness lists. Respondents should not be permitted to use the iestimony of Dr. Chassin to introduce hearsay evidence. Because his analysis applied aittle to no verifiable etrhodlorgy, it adds nothing to the firsthand fact iestimony and marshalling of the facts 



to F.R.E. 702, Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 US. 579, 593-95 (1993) set 

forth a non-exclusive checklist for trial courts to use in assessing the reliability of scientific 

expert testimony. The specific factors explicated by the Daubert Court are: 

( I )  whether the experts technique or theory can be or has been tested -that is, 
whether the expert's theory can be challenged in some objective sense, or whether 
it is instead simply a subjective, conclusory approach that cannot reasonably be 
assessed for reliability; (2) whether the technique or theory has been subject to 
peer review and publication; (3) the known or potential rate of error of the 
technique theory when applied; (4) the existence and maintenance of standards 
and controls; and (5) whether the technique or theory has been generally accepted 
in the scienttfic community. (F.R.E. 702 Advisory Committee Notes.) 

Additionally, Congress noted several other factors that may bear on the reliability and 

admissibility of expert testimony, including: 

- Whether the expert's opinion grew "naturally and directly out of research" 
that an expert "conducted independent of the litigation, or whether [he 
has] developed [his] opinions expressly for purposes of testifying," (F.R.E. 
702 Advisory Committee Notes (quoting Dauberr v. Merrell Dow 
Pharmaceuticals, Inc., 43 F.3d 131 1, 1317 (9th Cir. 1995)), and 

- Whether the expert has unjustifiably extrapolated from an accepted 
premise to an unfounded conclusion," (Id. citing General Elec. 



factual analysis, Dr. Chassin merely relates hearsay information to form his "expert opinions." In 

fact, Dr. Chassin virtually repeats the information he learned during interviews with ENH 

employees and associated physicians and offers limited expert analysis. 

For example, Dr. Chassin claims that, "- 

" (Chassin Report 77 187, 188 at 91,92.) And, as a result of the merger with 

ENH, Dr. Chassin asserts that physician staffing increased and quality of care improved at HPH. 

(Chassin Report 7 193 at 92-93.). If in fact the merger improved 



7-8, 3.) This is yet another example of how Dr. Chassin fails to use any proven scientific 

methodology to justify his conclusions. 

Because Dr. Chassin does not follow the clear standards set forth in F.R.E. 702 and its 

complimentary case law, portions of Dr. Chassin 's report and anticipated testimony at trial 

should be precluded From evidence. 

11. Dr. Chassin Should Be Precluded from Testifying to Statements Made 
Known to Him Through Interviews with ENH Employees and Associated 
Physicians. 

The wholly separate provisions of F.R.E. 703 lead to a very similar result. Even if the 

Court were to find some kernel of an expert analysis contained in Dr. Chassin's factual recitation, 

Rule 703 clearly provides that an expert may not merely relate hearsay to the finder of fact. See 

Pu~fdack v. Christensen, 745 F.2d 1254, 1262 (9th Cir. 1984); See U.S. v. Lundy, 809 F.2d 392, 

395 (7th Cir. 1987) (A court must insure that an expert witness is testifying as an expert and not 

merely a conduit through which hearsay is brought before the jury); 



See also Turner v. Burlington N. Santu FeR.R. Co., 338 F.3d 1058,1061-62 (9th Cir. 20003) 

and Rambus, Inc. v. Injkeon Technologies A(;, 222 F.R.D. 101, 11 1 (E.D.Va. 2004). This 

balancing test is weighted against the admission of such 



particularly when it does not form the basis for any real expert opinion, will deprive Complaint 

Counsel of the right of cross-examination and restrict the Court's ability to judge the credibility 

of the declarant. 

111. Three Sections of Dr. Chassin's Report Highlight the Methodological and 
Hearsay Problems with his Work. 

Complaint counsel believes that the vast majority of Dr. Chassin's report suffers from the 

problems described above. But because the report is 124 pages, and the trial is set to begin 

shortly, Complaint Counsel believes the Court's time is most effectively used by ruling on 

certain paragraphs of the report - some of the most egregious are cited below. The parties may 

then use that ruling as guidance for pretrial negotiations concerning the scope of Dr. Chassin's 

testimony, and any disputes about particular sections may be resolved during Dr. Chassin's 

testimony, or at another appropriate time at trial. 

Below Complaint Counsel explains why certain paragraphs of Dr. Chassin's report 

should excluded. 

A. References to Alleged Problems in HPW's Obstetrics and Gynecology 
Department are Highly Prejudicial and Offer Limited Probative Value. 

Dr. Chassin cites to several interviews regarding alleged problems in KPH's obstetrics 

and gynecology ("Ob/Gynn) department. Portions of this section of Dr. Chassin's report, 

paragraphs 58,64-72 should be excluded. For instance, Dr. Chassin states, ''- 

" (Chassin Report 7 58 at 28.) In 

addition, Dr. Chassin cites in his report a "lack of leadership" in HPH's ObIGyn department per- 



merger. Specifically he states, 

These sweeping statements and others like them are highly prejudicial and useless coming 

from a witness without firsthand knowledge. Dr. Chassin does not identify the "physicians" who 

had ' " 



" (Chassin Report 1 90 at 42) 



probative value. For example, Dr. Chassin states, "- 

' This is an expert "ipse 

dixit" and nothing more. 

Dr. Chassin also cites to interviews relating to physician disciplinary actions at ENH (all 

"' (Chassin Report 11 117 at 56.) At trial, Dr. Chassin should be precluded from testifying to 

this statement because it is very misleading, as these disciplinary actions took place after the 

merger was effectuated. Furthermore, it is unclear if the physicians in question were on the HPH 

medical pre-merger. 



CONCLUSION 

For the reasons mentioned above, the Court should grant Complaint Counsel's motion in 

limine to exclude paragraphs 8-12, 13 53-61,64-95,98-123, 125-32, 140-47, 153-55, 178-82, 

54,264-66 Chassin's Report. The parties should then be ordered to use the Court's conclusion 

on those sections to narrowly tailor any testimony from Dr. Chassin to Rule 702 and 703 

principles, with any remaining disputes to be resolved at trial. 

Respectfully submitted, 

Thomas Brock, 
John Martin, and 
Anthony R. Saunders 
Counsel Supporting the Complaint 
Bureau of Competition 
Federal Trade Commission 
Washington, D.C. 20580 
Telephone (202) 326-2695 
Facsimile (202) 326-3469 

Dated: December 2 1,2004 



UNITED STATES OF AMERICA 
FEDERAL TRADE COMMISSION 

1 
In the Matter of 1 

1 
Evanston Northwestern Healthcare 1 
Corporation, 1 Docket No. 93 15 

a corporation, and 1 
1 

ENH Medical Group, Inc., 1 
a corporation. 1 

ORDER 

IT IS HEREBY ORDERED THAT 

Paragraphs 8-12, 13 53-61,64-95,98-123, 125-32, 140-47, 153-55, 178-82, 185, 186-94, 

196-202,204,208-210,2S 1-17,220-24,226,228-3~,236-40,24l-43,244-47,248-54, 

264-66 of Respondents' expert, Dr. Chassin, report are excluded from evidence, AND 

The Parties shall meet and confer to narrowly tailor any testimony from Dr. Chassin to 

Rule 702 and 703 principles. 

ORDERED: 

Dated January -, 2005 

Hon. Stephen J. McGuire 
Chief Administrative Law Judge 
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The Honorable Stephen J. McGuire 
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Federal Trade Commission 
600 Pennsylvania Ave., NW (H-106) 
Washington, D.C. 20580 

and served on counsel for the Respondents by electronic and first class mail delivery to: 

Michael L. Sibarium 
WINSTON & STRAWN, LLP 
1400 L St., NW 
Washington, DC 20005 

Duane M. Kst269 03d6 520.19928r 
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