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I. Introduction
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Counsel be allowed to rewrite history and raise these issues long after the parties have
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weeks, most particularly during several hours of phone conversations on September 30
and October 1, 2004 between counsel. The purpose of that meeting, as threatened in
Complaint Counsel’s letter, was to ripen the issues related to Respondents discovery
responses for purposes of filing a Motion to Compel, which should have been filed within

5 days of the impasse, which occurred on October 8.2

A. Complaint Counsel’s Motion to Compel Seeks the Identical Relief Sought

Over Two Months Ago.




Docket No. 9318

Compel, Complaint Counsel raised the same laundry list of items and again argued that
“[rlesondents pledged to produce responsive documents.” Motion to Compel Produciion

of Documentary Materials and Answers to Interrogatories, page 9. The same applies

with regard to Specifications 3, 6, 7 and 11. Although Specification 5 is not expressly
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CERTIFICATE OF SERVICE
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Letter to Respondents’ Counsel
Sept. 22, 2004
page 2

Although Complaint Counsel has extended your clients the courtesy of stipulating to muitiple
extensions of time to comply with the Document Requests, at this late date, it is still unclear whether
Respondents bave completed their response. We received product samples on or about August 9", and ' )
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Letter to Respondents’ Counsel
Sept. 22, 2004
‘page 3

(I D. Final Internet
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Respondents have marketed the .
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Lerter to Respondents’ Comnsel -
Sept. 22, 2004 ' .
page 6 '

heir,







Letter to Respondents’ Counsel
Sept. 22, 2004 : '

page 8

relationship to the alleged false or misleading advertising claims that Complaint Counsel pursues in this
matier.” We understand this objection to mean that Respondents are withholding net sales figures on the
grounds that they are irrelevant to this action. If our understanding conflicts with yours, please advise ns
immediately so that we can discuss. '

[1 E. Also, we ask that you confirm that you have completed your response to Specs 4 and 5.
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Letter to Respondents’ Counsel
Sept. 22, 2004
page 9

other benefits in any form that each of the Respondents bas made to {them], or to others on [their] bebalf, .
in connection with the formulation, development, manufacture, testing, advertising, marketing,
pfomntlon or sale of each of the challenged products.” The subpoena recipients we refer to are George
Enterorises, Inc., Nathalie Chevreau Michael Meade, D.G. Enterprises, Inc.,
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Laureen Kapin, Esq.

Division of Enforcement
Bureau of Consumer Protection
Federal Trade Commission
10/8/2004
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Laureen Kapin, Esq.
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Laureen Kapin, Esq.
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9 All documents relating to, referring to, or consntuhng a dissemination schedule for
advertisements relating to the challenged products

10} All tax returns for Respondents for 2000 to present, mc]udmg but not i Lmlted toall -
pests for o ling ay fax i
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1 hereby certify that ca this 3rd day of August, 2004, I cansed the Response of
Certain Respondents to Complaint Counsel’s Request for Production of Documentary Materials

and Tangible Things to be served as follows: .. N

(1)  onecopy by first class U.5. mail and one copy by elecfronic mail to:

Laureen Kapin
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Laureen Kapin, Sr. Counsel
Division of Enforcement
Bureau of Consumer Protection
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August 27,2004 .
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Pursuant to those discussions, Complaint Counsel agrees to the following regarding its
Interrogatories 5, 6, and 9: :

¥y

£

. 'Regarding Complaint Counsel Interrogatory 5, we explained that the interrogatory
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Respondents have access to summary information regarding total refund information for each
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