
UNITED STATES OF AMERICA 
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I. Introduction 

Over the past five months, Basic Research, L.L.C. and Ban, L.L.C., have 

produced over fifty thousand pages of documents in response to Complaint Counsel's 

discovery requests. These documents were in addition to thousands of documents 

previously produced in response to the FTC's pre-complaint civil investigation demands 

("CID"). The Respondents' ability to produce further documents has reached an 

endpoint. Except for documents that are being 
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Indeed, Coinplaint Counsel Indeed, 
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Counsel 
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In addition to these extensions, Complaint Counsel 
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On August 23, 2004 during a teleconference and subsequently in the August 27, 

2004 letter (Ex. F), the parties began to consider and address the production of the bin 

documents, a history which Conlplaint Counsel now rewrites. Basic Research made 

clear to Complaint Counsel that it possessed thousands of documents in a series of 

garbage dumpster sized bins at Basic Research's headquarters in Utah. The bins were 

maintained pursuant to the retention requests of FTC attorney Walter Gross. The 

inspection of the bin document was a major undertaking, which 
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of the enormity of the task, the documents were not ready until November 18, and again 

Complaint Counsel did not object. 

As explained above, by mid-September Complaint Counsel was already 

addressing the responses, objections and the production made by Respondents. 

Complaint Counsel by letter dated September 22,2004 (Ex. B) raised the very issues now 

raised in their Motion to Compel. Respondents addressed Complaint Counsel's issues by 

letter dated October 8, 2004 and the parties' disputes over the Respondents' responses 

and objections to discovery were framed and finalized. Accordingly, Complaint 

Counsel's current attempt to paint a picture of Respondents' delay and references to the 

bin documents are a red herring. To cut through all the rhetoric, Complaint Counsel 

delayed in filing this motion, which should have been filed by October 13, 2004 and 

instead point fmgers at Respondents for Complaint Counsel's own delay. Ultimately and 

most importantly, Respondents have produced all responsive documents responsive 

during the agreed-upon schedule and in a manner that was, at least prior to the their 

Motion to Compel, acceptable to Complaint Counsel. 

III. Respondent's Search has Exceeded the Requirements of Applicable Law. 

Complaint Counsel have mischaracterized Respondents search as limited and 

have suggested, despite the volume of documents that have been produced, that 

Respondents have not been sufficiently thorough in looking for responsive documents. 

The standards governing a litigant's obligation to seek responsive documents are well 

established. A recipient of a production request has a duty to undertake a comprehensive 
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search for documents and produce all documents in its possession, custody and control 

16 C.F.R. $3.37. 

Complaint Counsel attempt to make much of the fact that Respondents' 

objections asserted the limits of their obligations, i.e. that they would carry out a 

reasonable search for docuinents in all areas where responsive documents were likely to 

be found. On this issue, the objections cited by Complaint Counsel and filed by 

Respondents prior to resolution of the bin document issue are no longer applicable and 

are irrelevant. Respondents have, in fact, conducted a comprehensive search and have 

searched every location where documents might be stored. All responsive, non- 

privileged documents that exist in the possession, custody and control of Respondents 

have been produced to Complaint Counsel. See Affidavit of Carla Fobbs (Exhibit H). 

Complaint Counsel cannot demand production of documents that do not exist. 

Accordingly, the motion to compel should be denied because all documents have been 

produced. 

IV. Complaint Counsel's Assertion Regarding the Resubmission of 
Documents is Misleading and Ignores the Reality of Respondents' Efforts 

to Produce Over Fifty Thousand Documents. 

Complaint Counsel willfully ignores the history of production in their argument 

concerning the resubmission of documents. Because Complaint Counsel's Request for 

Production encompassed documents the FTC had initially received pursuant to the FTC's 

pre-complaint CID's, some duplication naturally and predictably occurred. Complaint 

Counsel should have anticipated that it would have received redundant copies of 

documents when it drafted requests that repeated categories previously included in their 

CID's. Yet they now complain about it and insinuate improper purposes. Complaint 
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Counsel bury in their footnote 5 the fact that Respondents were permitted, but not 

required to produced previously produced documents. (See Motion at 6, n.5) Although 

Complaint Counsel phrase this in the negative - "Complaint Counsel advised 

Respondents that they were not required to resubmit documents previously produced" 

[enlphasis added]-it is clear that Complaint Counsel did not require nor request that 

Respondents omit previously produced material. Had they done so, Respondents most 

assuredly would have objected, as this procedure would have entailed significant 

additional work. It would have been impractical, expensive and time consuming for 

Respondents to have rechecked their production against previously produced documents 

to ensure that no documents were produced more than once. That would have further 

delayed the production as the parties outlined. If Complaint Counsel had any legitimate 

concerns with the approach that Respondents adopted concerning duplicate production, 

they could have and should have raised the issue in a timely fashion. 

V. The Motion is Untimely. 

Not only is Complaint Counsel's Motion baseless because Respondents have 

produced all responsive documents, but the Motion is over two months too late under the 

Court's Scheduling Order. Every issue concerning the First Request for Production and 

First Set of Interrogatories, which Complaint Counsel discusses in their Motion to 

Compel, was extensively briefed in a letter from Complaint Counsel to Respondents' 

counsel over three months ago on September 22, 2004. In that letter, Complaint Counsel 

requested the opportunity to meet and confer with Respondents' counsel to resolve the 

issues "without the need for Complaint Counsel to seek judicial intervention." Those 

issues were the subject of intense and protracted discussions over the following two 
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weeks, most particularly during several hours of phone conversations on September 30 

and October 1, 2004 between counsel. The purpose of that meeting, as threatened in 

Complaint Counsel's letter, was to ripen the issues related to Respondents discovery 

responses for purposes of filing a Motion to Compel, which should have been filed within 

5 days of the impasse, which occurred on October 

A. Complaint Counsel's Motion to Compel Seeks the Identical Relief Sought 

Over Two Months Ago. 

Complaint Counsel's instant Motion expressly challenges the adequacy of 

Respondents' responses and objections to Specification 2, 3, 6, 7, and 11 and implicitly 

raises Specification 5. To conclude that these issues were ripe months ago, one need only 

review Conlplaint Counsel's letter dated September 22,2004. In that letter, for example, 

Conlplaint Counsel wrote regarding Specification 2 that "[ylour clients pledged to 

produce responsive documents. Respondents did submit print ads and point-of-purchase 

promotional materials, but they clearly did not produce all final or draft promotional 

materials." The letter continued by mentioning final TV advertisements, radio 

advertisements, telephone marketing materials, final internet material, draft 

advertisements and miscellaneous category. Three months later, in the Motion to 

3 This Court's Scheduling Order provides, in pertinent parf that where parties reach impasse, a Motion to 
Compel discovery must be filed within five days of the impasse. Scheduling Order, August 14, 2004 
paragraph 
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Compel, Complaint Counsel raised the same laundry list of items and again argued that 

"[rlesondents pledged to produce responsive documents." Motion to Compel Production 

of Docuinentaiy Materials and Ans~iers to Interrogatories, page 9. The same applies 

with regard to Specifications 3, 6, 7 and 11. Although Specification 5 is not expressly 

raised in the Motion, its contents are. The simple fact is that no new issue has been raised 

by the December 6'" Motion to Compel that was not raised by the September 22nd letter 

and addressed defmitively in the Respondents' October 8'' letter. 

Notbing has changed since October 8,2004 with respect to the issues Complaint Counsel 

have now raised. In the instant Motion, Complaint Counsel have asked for final 

television and radio ads. The October 8, 2004 letter reflects that DVDs of those 

materials were being produced to the FTC on that very day. If Complaint Counsel 

believed that the production was inadequate and required a motion to compel, no one 

could seriously contend that the issue was not ripe at that time. The Motion to Compel 

also seeks Intemet content concerning the Challenged Products, another issue raised in 

the September and October letters. Respondents confirmed that they were in possession 

of no responsive non-privileged documents. Likewise the issue of Respondents' email 

was raised in the letter of September 22, 2004. Respondents' counsel confirmed that a 

search had been completed and no others were located. As to draft advertisements, 

Respondents confirnled that if any more existed, they were in the bins and would be 

produced. Basic Research abided by that agreement. Again, if Complaint Counsel 

believed that Respondents' position necessitated a motion to compel, they should have 

filed one when the objections were made, clearly within 5 days of the receipt of the 

Dctobr 8' letter. Most notably, Complaint Counsel's Motion virtually concedes impasse 
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when addressing Specification 11. While Respondents offered a narrower category of 

production, Complaint Counsel responded "b]owever, we did not 
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to conlpel production of all communications and emails with Respondents' endorsers. 

The specification, however, seelcs only documents "referring or relating" to the endorsers. 

Thus Complaint Counsel seelcs to widen the scope of their original request. Similarly, 

for the first time Complaint Counsel is now asking for "streaming content", which was 

never previously requested in their discovery requests. Accordingly, more than a month 

after the close of discovery, Complaint Counsel attempt to expand the scope of the 

discovery previously served under the guise of a Motion they should have filed two 

months ago. 

B. Interrogatories 

Complaint Counsel have also moved to compel answers to certain 

Interrogatories, which they contend were not properly answered. The Interrogatories 

were first served on June 25, 2004. (Exhibit D). Respondents provided responses and 

objections on August 3, 
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and not eight weeks later. Similarly, Respondents agreed to supplen~ent their Response 

to Interrogatory 1, and did so. But they did so subject to the objections 
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For two primaiy reasons, this Court sllould deny Complaint Counsel's Motion to 

Compel. First, Respondents have already produced all responsive documents to 

Complaint Counsel. Time is nothing left to produce that is not privileged or not 

properly objected to. Second, Complaint Counsel have filed this Motion too late. Every 

issue raised in Complaint Counsel's Motion 
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November 29,2004 - Respondents provide expert witness reports. 

December 13,2004 - Complaint Counsel to identify rebuttal expert(s) and provide 
rebuttal expert report(s). Any such reports are to be limited to 
rebuttal of matters set forth in Respondents' expert reports. If 
material outside the scope of fair rebuttal is presented, 
Respondents will have the right to seek appropriate relief (such as 
striking Complaint Counsel's rebuttal expert reports or seeking 
leave to submit sur-rebuttal expert reports on behalf of 
Respondents). 

January 10,2005 - Deadline for all depositions. 

January 21,2005 - Deadline for filing motions for summary decision. 

February 4,2005 - Deadline for filing responses to motions for summary decision. 

February 8,2005 - Parties exchange final proposed witness and exhibit lists, including 
designated testimony to be presented by deposition, copies of all 
exhibits (exceptfor demonstrative, illustrative, or summary 
exhibits), and a brief summary of the testimony of each witness. 

. , . . . . . ,  . . .  

Parties serve courtesy copies on ALJ of their final proposed 
witness and exhibit lists and a brief summary of the testimony of 
each witness. 

February 15,2005 - Parties that intend to offer into evidence at the hearing confidential 
materials of an opposing party or non-party must provide notice to 
the opposing party or non-party, pursuant to 16 C.F.R. 5 3.45@). 

February 22,2005 - Deadline for filing motions in Zimine and motions to strike. 

February 28,2005 - Deadline for filing motions for in camera treatment of proposed 
trial exhibits. 

March 11,2005 - Parties file pretrial briefs, to include proposed fmdigs of fact and 
conclusions of law. To the extent possible, findings of fact shall 

fact shall cita
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March 14,2005 - Exchange proposed stipulations of law, facts, and authenticity. 

March 18,2005 - File 
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6. Each party is limited to a total of 60 document requests, 60 interrogatories, and 60 
requests for admissions, except that there shall be no limit on the number of requests for 
admission for authentication and admissibility of exhibits. There is no limit to the number of sets 
of discovery requests the parties may issue, so long as the total number of each type of discovery 
request, including all subparts, does not exceed these limits. Additional discovery may be 
permitted only for good cause upon application to and approval by the Administrative Law 
Judge. Responses and objections to document requests, interrogatories, and requests for 
admission shall be due within 15 days of service. 

7. Tine deposition of any person may be recorded by videotape, provided that the 
deposing party notifies the deponent and all parties of its intention to record the deposition by 
videotape at least five days in advance of the deposition. 

8. The parties shall serve upon one another, at the time of issuance, copies of all 
subpoenas duces recum and subpoenas ad testificandum. Counsel scheduling depositions shall 
immediately notify all other counsel that a deposition has been scheduled. 

Non-parties shall provide copies or make available for inspection and copying of 
documents requested by subpoena to the pa!Ay issuing the subpoena. The party that has requested 
documents from non-parties shall provide copies of the documents received from non-parties to 
the opposing party within five business days of receivingthe documents. 

9. The preliminary and final witness lists shall represent counsels' good faith designation 
of all potential witnesses who counsel reasonably expect may be called in their case-in-chief. 
Parties shall notify the opposing party promptly of changes in witness lists to facilitate 
completion of discovery within the dates of the scheduling order. The final proposed witness list 
may not include additional witnesses not listed in the preliminary witness lists previously 
exchanged unless by order of the Administrative Law Judge upon a showing of good cause. 

10. The final exhibit lists shall represent counsels' good faith designation of all trial 
exhibits other wit6mptly 
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ORDERED: 

August 11,2004 
~ G e f  ~dministrative Law Judge 





UNPIW) STATES OF AMERICA 
FEDERAL TRADE COMMISSION 

WASHINGTON. D.C. 20580 

Jeffrey D. Feldman, Esq. 
FeldmanGale, P.A. 
Miami Center, 19" FIoor 
201 South Biscayne Blvd. 
Miami, EX 331414322 
jfeldman @feldmangale.com 

Richard D. Burhidge, Esq. 
Burbidge &Mitchell 
215 S. State St., St. 920 
Salt Lake City UT 84111 
rburbidge@burbidgeand- 
mitchell.com 

September 22,2004 

Ronald Price, Esq. 
Peters Scofield Price 
340 Broadway Centre 
1 11 East Broadway 
Salt Lake City, UT 84111 
rfp @psplawyers.com 

Stephen E. Nagin, Esq 
Nagin, Gallop & 
Figueredo, P.A. 
3225 Aviation Ave. 3d Fl. 
Miami, FL 331334741 
snagin@ngf-law.com 

VJA EMAIL AM) US.  MAIL 

Re: Basic Research et al., Docket No. 9318 

Dear Gentlemen: 

We have serious concerns with 



Letter to Respondents' Counsel 
Sept. 22,2004 
page 2 

Although Complaint Counsel has extended your clients the courtesy of stipulating to multiple 
extensions of time to comply with the Document Requests, at this late date, it is still unclear whether 
Respondents bave completed their resoonse. We received product samples on or about August 9", and 
seven boxes of documents on 
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D. Fmal 
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' . Your clients ha"e not provided all of the following ma@rials in response to our Document Requests: 

(7 A. Relevaut Ernails and Communications. We have reason to believe, based on the small . 
sample of internal email produced, that Respondents extensively use the Microsoft Outlook 
program for business ernail. However, the emails produced to date are from a v e q  limited time 
period, from August 4,2003, through July 1,2004. As you are aware, all of the challenged 
products were marketed before August 2003, in some instances, years before that date. All 
responsive emails and other communications before and after August 2003 should be produced. 

B. Emails and Communications from Respondents Gay and Friedlander. The small sample . 
of emails contains almost no emails fromRespondents Gay and Friedlander. We have reason to 
believe that these persons have engaged in the marketing of the challenged products, andlor have 
overseen such marketing. All of their responsive emails and other communications should be 
prod~ced.~ You should also produce a l I  other documents referring or relahg to these persons if 
they are otherwise responsive to Specification 2. 

C. Training Materials. We have reason to believe, based on the small sample 
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their promotional materials." As noted in the Document Requests, this request' "includes but is not 
limited to 





Letter to Respondents' Counsel 
Sept. 22,2004 
page 8 

relationship to the alleged false or misleading advertising claims that Complaint Counsel pursues in this 
matter." We understand this objection to mean that Respondents are withholding net sales Egures on the 
grounds that they are irrelevant to this action. If our understanding conflicts with yours, please advise us 
immediately so that we can discuss. 

Ll E. Also, we ask that you confirm that you have completed your response to Specs 4 and 9. 

Vm. Outstanding Issues with Your Clients' Responses to the hterrogatories 

Several weeks ago, on September 20d, my colleague Laureen Kapin sent you a letter addressing 
issues concerning Respondents' objections and responses to our Interrogatories. You will recall that 
Ms. Kapin sent this letter at Mr. Feldman's suggestion following our September 1'' telec~nference.'~ 
You have not responded to her letter in the intervening three weeks. 

0 A. One of the most important issues addressed in Ms. Kapin's September 2"* letter is the 
fact that Respondents failed to submit a complete response to Interrogatories 1 and 2. The fust 

failed3.811portant for9826(each605091 0 Td
(the )den4 )Tj
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Letter to Respondents' Counsel 
Sept. 22,2004 
page 9 

other benefits in any form that each of the Respondents has made to [them], or to others on [their] behalf, 
in co~ect ion with the formulation, development, manufacture, testing, advertising, marketing, 
promotio~?, or sale of each of the challenged products." The subpoena recipients we refer to are George 
Evan Bybee, Majestic Enterprises, Inc., Nathalie Chevreau, Michael Meade, D.G. Enterprises, hc., 
Western Holdings, U C ,  Winterhawk Enterprises, LLC, and Winterfox, UC. We can demonstrate that 
each of these recipients has some ownership, conkol, or employment relationship to Respondents. 

The Administrative Law Judge's Order on your Motion to Qiinsh granted these eight subpoena 
recipients until August 28,2004, to comply and produce the requested discovery. None of these entities 
has complied to date. 

Mr. Feldman advised us in writing on August 27" that these subpoena recipients "wii respond 
directly to Judge McGuire's order." He told us that he expected we "will soon receive correspondence 
i7om counsel engaged to represent these parties." We believe that Mr. Feldman's statements were based 
on the statements of his clients, who own, cont~ol, or employ (either directly or indirectly) these 
subpoena recipients. However, Complaint Counsel have not heard from these subpoena recipients. 
Despite our repeated requests, Mr. Feldman bas not identified their counsel. 

We will communicate directly with these subpoena recipients one last time to request their 
immediate compliance. Absent their compliance, Complaint Counsel will present the facts of these 
entities' violation of the Administrative Law Judge's Order to the Court. 

X. Conclusion 

Lastly, please note that the concerns expressed in this letter are based on our review of the 
Respondents' document production and interrogatory responses to date. We have tried to make this letter 
as comprehensive as possible, but as we continue to examine the discovery responses, we may have other 
issues that we will bring to your attention. 

We hope that the parties can resolve these serious issues by the end of this month without the 
need for Complaint Counsel to seek judicial intervention. We will call Mr. Feldrnan this afternoon to 
arrange a teleconference on these issues. Thank you for your attention. 

JOS&$. F a f d  
Attorney, DIVISIOLI of Enforcement 

cc: Mitchell K. Friedlander, pro se 
5742 West Harold Gatty Dr. 
Salt Lake City, UT 84116 
mld55.5 @msn.com 

enclosure (seven pages) 
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Laureen Kapin, Esq. 
Division of Enforcement 
Bureau of Consumer Protection 
Federal Trade Commission 
10/8/2004 
Page 2 

MILLARD'S SEPTEMBER 22.2004 LETTER: 

With regard to With 
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14. MI. 
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Page 5 

20. Finally, as to interrogatory 1, we agreed to provide a supplemental answer that 
identifies individuals who have done particular promotional work in relation to the 
challenged products. You agreed to provide a list of the particular promotional 
materials that you seek information about. Once this list is received, we will forward 
responsive information to you. 

I trust that this letter accurately summarizes the various agreements that we have reached with 
respect to the stated products. If you believe that I am in error in my respect, I would appreciate 
a prompt Written response. 
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3) "Communication(s)" includes, but is not limited to, any and all conversations, meetings, 
discussions and any other occasion for verbal exchange, whether in person, by telephone, or 
electronically, as well as all letters, memoranda, telegrams, cables, and other writings or 
documents. 

4) "Complaint" means the administrative Complaint issued by the Federal Trade 
Commission, and any amendments thereto, in the above-captioned matter. 

5) "Corporate Respondents" means Respondents Basic Research, L.L.C., A.G. 
Waterhouse, L.L.C., Klein-Becker 



9) "Includes" or "including" means "including but not limited to," so as to avoid 
excluding any information that might otherwise be construed to be within the scope of any 
Specification. 

10) "Individual Respondents" means Respondents Dennis Gay, Daniel B. Mowrey, and 
Mitchell K. Friedlander, both individually and collectively. 

11) "Interrogatories" means any and all Interrogatories served on the Respondents in the 
above-captioned matter. 

12) 'Market research means all information referring or relating to testing, measuring or 
assessing consumers' or individuals' interpretation of, understanding of or reaction to a draft, 
proposed, or final promotional material, proposed advertislag text, copy or creative strategy or 
platform, product category, product, entity or information conveyed in an advertisement, 
including consumer perception tests, comprehension tests, recall tests, marketing or consumer 
surveys or 



The use of the smgular includes the plural, and the plural includes the singular. 

The use of a verb i i ~  any tense shall bc construed as the 



7) If any of the documentary 



2) All promotional materials for the challenged products, whether in draft or h a 1  form. or 



9) All documents relating to, referring to, or constituting a dissemhation schedule for 
advertisements relating to the challenged products. 

10) All tax returns for Respondents for 2000 to present, including but not limited to all 
supporting documents and attachments, requests for extension for f i ' ig  my tan lo;&, a d  any 
statement(s) of the reasons for which any extension(s) were requested. (This request includes all 
returns and related information ~er tah ing  to the payment of payroll and unemployment taxes, 
social security taxes, medicare, and federal, state and local aqd sales, business, gross receipts, 
licensing, property, and income taxes.) 

11) All documents relating to the corporate simcture of each company for which any 
individual Respondent is an officer, director or significant shareholder (25% or more of total 



CERTIFICATE OF SERVICE 
il? 

I hereby certify that on this & day of June, 2004, I caused Complaint Counsel's First 
Requerflfor Production of Documentary Materials and 
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OFFICE OF ADMINISTRATIVE LAW JUDGES 

In the Matter of 

BASIC RESEARCH, L.L.C., Docket No. 93 18 
A.G. WATERHOUSE, L.L.C., 
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Respondents. 

RESPONSE OF CERTAIN RESPONDENTS 
TO COMPLAINT COUNSEL'S REQUEST FOR 

PRODUCTION OF DOCUMENTARY MATEIUALS AND TANGIBLE THINGS 

Pursuant to Rules 3.3l(c) and 3.37@) of the Federal Trade Commission's Rules 

of Practice, Respondents Basic Research, LLC., A.G. Waterhouse, LLC, Klein-Becker USA, 

LLC, Nutrasport, LLC, Savage Dermalogic Laboratories, LLC, and  OF 



B. Respondents object to the Request on the grounds and to the extent that it is 

overbroad and unduly burdensome. Respondents will conduct a reasonable search, limited to 

those locations arid files where Respondents deem it reasonably likely that responsive documents 

will be found without undue burden, for documents responsive to those Specifications to which 
. . 

Respondents do not object. 

C. Respondents object to the Request on the grounds and to the extent that it seeks 

production of documents that are (i) subject to the 



G. Respondents' objections and responses to the Request, including any production 

of documents, are not intended towaive or prejudice any objections ~ e s ~ o n d e n f i  may assert now 

or in the future, including, without limitation, objections a.4 to the relevance of the subject matter 

of any request, or ofthe admissibility of any response or document or category of responses or 
,, . . 

% .  

documents, at hearing,trial or any other time. Respondents expressly reserve my and all rights 

and privileges under the Rules of Practice, applicable evidentiary rules, and any other law or 

rule, and the failure to assert such rights and privileges or the'inadvertent disclosure by 

Respondents of information protected by such rights or privileges shall not constitute a waiver 

thereof, either with respect to these responses or with respect to any future discovery responses 

or objections. as3.67909438 435.600195 1.702025 275.400 Tculy 



Specific Obiections and Resaonses 

Subject to, without waiver of, and in addition to the foregoing General 

Objections, Respondents respond to each of the Specifications contained in Complaint Counsel's 

Request as follows: 

1) Two complete packages, including the product contained therein, of each ofthe 
challenged products. (If any product has been reformulated, provide two complete packages, 
including the product contained therein and all packaging inserts, of each version of the product 
that has been marketed and sold). 

RESPONSE: 

Respondents will produce the requested material to the extent it exists. 

2)  All promotional materials for the challenged products, whether in drafi or final form. 

RESPONSE: 

Respondents object to the extent that this Specification is overly broad, unduly 

burdensome, or otherwise inconsistent with Respondents' obligations under the Rules of 

Practice. Subject to and without waiving these objections or the General Objections stated 

above, Respondents will produce responsive documents that are located after a reasonable search 

(see general objection @)). 

3) All documents and communications referring or  relating to draft or final promotional 
materials for the challenged products. (This request includes but is not limited to conb'acts, 
documents, and communications evidencing the creation, modification, approval, execution, 
evaluation, dissemination, clearance, or placement of promotional materials, and documents 
referring or relating to the contents of draft or final promotional materials, including but not 
limited to any claims, messages, or communication in any draft or h a 1  promotional 
material(s).) 

RESPONSE: 

Respondents object to the extent that this Specification is overly broad, unduly 

burdensome, or otherwise inconsistent 



Practice. Subject to and without waiving these objections or the General Objections stated 

above, Respondents will produce responsive documents that are located after a reasonable search 

(see general objection (B)) 

4) AU documents and communications referring or  relatiig to the efficacy of the 
challenged products or their ingredients (including but not limited to tests, reports, studies, 
scientific literature, written opinions, and any other documents referring or  relating to the 
amount, type, or quality of testing or substantiation) that are relied upon as substantiation of 
efficacy claims or that tend to refute efficacy claims in promotional materials for any of the 
challenged products, including the claims alleged in the Complaint (7 14, 17,20,23,25,28, 
31,33,37,40, and 42) recardless of whether you contest that those claims were made. 

RESPONSE: 

Respondents object to the extent that this Specification is overly broad, unduly 

burdensome, or otherwise inconsistent with Respondents' obligations under the Rules of 

Practice. Subject to and without waiving these objections or the General Objections stated 

above, Respondents will produce responsive documents that are located after a reasonable search 

(see general objection (B)). 

5) All documents and communications referring or relating to the duties, responsibilities, 
and work performed by each of the Respondents with respect to the advertising, marketing, 
promotion, and sale of each of the challenged products. 

RESPONSE: 

Respondents object to the extent that this request is overly broad, unduly 

burdensome, or otherwise inconsistent with Respondents' obligations under the Rules of 

Practice. Subject to and without waiving these objections or the General Objections stated 

above, Respondents will produce responsive documents that are located after a reasonable search 

(see general objection (B)). 

6) A11 documents and communications referring or relating to the marketing of each of 
the challenged products. (This request includes but is not limited to market research, 
marketing plans or strategies, and all other document(s) and communications referring or  
relating to copy tests, marketing or consumer surveys and reports, penetration tests, target 



audiences, recall tests, audience reaction tests, communications tests, consumer perception of 
any promotional materials for any of the challenged products.) 

RESPONSE: 

Respondents object to the extent that this Specification is overly broad, unduly 

burdensome, or otherwise inconsistent with Respondents' obligations under the Rules of 

Practice. Subject to and without waiving these objections or the General Objections stated 

above, Respondents will produce responsive documents that are located after a reasonable search 

(see general objection (B)). 

7) All documents and communications referring or  relating to persons who are depicted, 
named, or quoted in promotional materials for each of the challenged products. (This request 
includes but is not limited to documents and communications referencing endorsers and 
testimonialists and documents identifying the contact information for all persons depicted, 
named, or quoted in those promotional materials.) 

RESPONSE: 

Respondents object to the extent that this Specification is overly broad, unduly 

burdensome, or otherwise inconsistent with Respondents' obligations under. the Rules of 

Practice. Subject to and without waiving these objections or the General Objections stated 





managers, directors, and supervisors employed by you; and any Documents delegating authority 
to engage in any act on behalf of you or act as agent for you. 

raspcm'o,: 

Respondents object to the extent that this Specification is overly broad, unduly 

burdensome, or otherwise inconsistent with Respondents' o$ligations under the Rules of 

Practice. In addition, Respondents object to this Specification to the extent that it requests 

documents relating to companies that are not Respondents here because it seeks information that 

is neither relevant nor reasonably calculated to lead to the discovery of relevant information. 

Respondents further object to this Specification as vague and ambiguous because (a) the 

relationship between the term "individual Respondent" in the Specification and "Individual 

Respondents" as that term is defined in Definition (10) is not clear and @) the Specification 

interchangeably and inconsistently uses the terms "corporate," "company," "incorporation," and 

'Company." Subject to and without waiving these objections or the General Objections stated 

above, Respondents will produce company formation documents (Articles of Organization), by- 

laws, and annual reports or filings (there are no board minutes), limited to documents that (a) 

pertain to the company structure of Respondents (defined as Basic Research, LLC., A.G. 

Waterhouse, LLC, Klein-Becker USA, LLC, Nutrasport, LLC, Sovage Dermalogic Laboratories, 

LLC, and BAN, LLC), (b) were created on or 



to the General Objections stated above, Respondents object to this specification because it 

requests information that is neither relevant nor reasonably calculated to lead to .ihe discovery of 

relevant information. The net and gross sales figures of the challenged products have no 

relationship to the alleged false or misleading advertising claims that Complaint Counsel pursues 

in this matter. 

13) AJJ documents and communications 



Respectfully submitted, 

@& Jav T. Smith 

&vington  ling 
1201 Pennsylvania Avenue, NW 
Washington, DC 20004 
Tel: (202) 662-5614 
Fax: (202) 662-6290 

Counsel for Respondent Basic Research, 
L.L.C. 

Dated: August 3,2004 



F E L ~ M A N G ~ E ,  P.A. 
Miami Center - 19Ih Floor 
201 South Biscayne Blvd. 
Miami, 



CERTIFICATE OF SERVICE 

I hereby certify 



Mitchell K. ~riedlander 
C/O Compliance Department 
5742 West Harold Gatty Drive 
Salt.Lake City, UT 841 16 

6 
Robert 1: Lundman 





August 27,2004 

Laureen Kapin, Sr. Counsel 
Division of Enforcement 
Bureau of Consumer Protection 
Federal Trade Commission 
600 Pennsylvania Avenue, N.W. 
Washington, DC 20580 

A T T O R N E Y S  



Laureen Kapin, Sr. Counsel 
Division of Enforcement 
Bureau of Consumer Protection 
Federal Trade Commission 
August 27,2004 
Page 2 

Third, the Respondents will designate which entity produced the documents you received in 
response to your First Request for Production and will henceforth designate in the 



Laureen Kapin, Sr. Counsel 
Division of Enforcement 
Bureau of Consumer Protection 
Federal Trade Commission 
August 27,2004 
Page 3 

I trust that my letter addresses all points that were left pending at the conclusion of our August 
23, 2004 conference. Please feel free to call me if you wish to discuss any of the points that I 
have addressed. 

Sincerely, ,... , 

~ ~ f m  D. Feldman 





UNlTED STATES O'F AMERLCA 

FEDERAL TRADE COMMISSION 
WASHNGTON. D.C. 20580 

(202) 326-2559 
Fax 

September 2,2004 

Via Electronic Mail and First Cluss Mail 

Jeffrey D. Feldman, Esq. 
FeldmanGale, P.A. 
Miami Center, 19" FFI. 
201 South Biscayne Blvd. 
Miami, FL 33141-4322 
j f e l d m a n ~ f e l h a n ~ a l e . ~ ~  
m 
Richard D. Burbidge, Esq. 
Burbidge & Mitchell 
215 S. State St., St. 920 
Salt Lake City UT 841 11 
rburbidee@burbideeand- 
rnitchell.com 

Ronald Price, Esq. 
Peters Scofield Price 
340 Broadway Centre 
111 East Broadway 
Salt Lake City, UT 841 1 1  
&~,r.ps~Lawvers.comers.com 

Stephen E. Nagin, Esq 
Nagin, Gallop & 
Figueredo, P.A. 
3225 Aviation Ave. 3' FI. 3225 3.-6. 12.375 353.15878 3E&(FLadw8(33 )f
-(133-
-4.5Lake  )Tj
ET
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Pursuant to those discussions, Complaint Counsel agrees to the following regard'mg its 
interrogatories 5,6, and 9: 

Regarding Complaint Counsel Interrogatory 5, we explained that the interrogatory 
defintion of "substantially similar producc" i.e., "any product that is substantially similar in 
ingredients, composition and properlies" refers to products that are substantially similar in 
ingredients and composition and properties to one or more of the challenged products. The 
definition requires substantial similarity with respect to all three of these components. This 
requirement dispels any suggestion that Interrogatory 5 is vague, overbpad, or not 
reasonably calculated to lead to the discovery of admissible evidence. 

. Regarding Complaint Counsel Interrogatory 6,  Complaint Counsel is willing to revise its 
interrogatory as follows: "Identify Respondents that have received any payment, 
compensation, or income in connection with 



Respondents have access to summary information regarding total refund information for each 
product. We request either an answer to the htemogatory as propounded or production of a single 
summary report showing the information requested in the Interrogatory. 

As to Mr. Gay, I believe we still need MI. Gay's signed verification for his interrogatory 
responses. To the extent, Mr. Gay intends to cross-reference the i k u e  answers of the corporate 
respondents, we offer the same accomodatio11~ and seek the same additional information fiom Mr. 
Gay discussed above as to Interrogatories 5,6, and 9. 

As Mr. Gay incorporated the Corporate ~espondents' a&wers to A4zport 



Nagin's prior productions during the investigation had been provided via a disc containing scanned 
copies of *e documents. Mr. Feldman also agreed to get back to us on the issue of aprivilege log 
for the first 

log 
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BASIC RESEARCH, L.L.C, 
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OLD BASIC RESEARCH, L.L.C., 
BASIC RESEARCH, A.G. WATERHOUSE, 

BAN, L.L.C., 
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