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a corporation.

ORDER REOPENING AND MODIFYING ORDER

On August 26 , 2004 , Liberty Media Corporation ("Liberty ) filed with the Commission
its "Petition of Respondent Liberty Media Corporation to Reopen and Modify" ("Petition ) to
modify the Commission s order In the Matter of Time Warner et aI. Docket No. C-3709
("Order ). Liberty requests such reopening and modification pursuant to Section 5(b) of the
Federal Trade Commission Act, 15 US. c. 9 45(b), and Section 2.51 of the Commission s Rules
of Practice and Procedure, 16 C.F.R. 9 2.51. It asserts that such action is waranted on the
grounds that the requested changes are "in the public interest and because changed
circumstances relating to Liberty have arisen that are not expressly addressed by the Order." On
September 3 , 2004, the Commission placed on the public record Liberty s Petition and associated
materials (with certain infonnation redacted to protect confidential business infonnation) and
invited the public , for a period ono days , to submit comments on the Petition. No comments
have been received. The Commission has reviewed the Petition and attached materials and has
detennined that certain changes in the Order are in the public interest for the reasons set forth
below.



THE ORDER

On Februar 3 1997 , the Commission issued an order regarding Liberty s proposed
acquisition of voting securties of Time Warer. That order resulted from Time Warner s 1996
acquisition of Tumer Broadcasting, Inc. ("Turner ). Prior to that acquisition, Tele-
Communications , Inc. ("TCI"), and its whol1y owned subsidiary Liberty, had an approximately
24 percent interest in Turner. As a result oftrading their interest in Turner for an interest in Time
Warner, TCI and Liberty acquired approximately 7.5 percent of the ful1y diluted voting securities
in Time Warner, valued at approximately $2 bilion. (Compiaint'l 21.) The Analysis to Aid
Public comment on the Order noted inter alia:

The draft complaint. . . al1eges that the acquisition, along with related
transactions, would al10w Time Warner unilateral1y to raise the prices of cable
television programming and would limit the ability of cable television systems
that buy such programming to take responsive action to avoid such price
mcreases. . . .

The Analysis further stated:

In addition to the divestiture provisions ensuring that TCr (and LibertyJ wil1 have
no incentive to forgo (theirJ own best interests in ordcr to favor those of Time
Warncr, the proposed consent order contains provisions to ensure that the
transaction wil1 not leave TCr (or LibertyJ or (theirJ managemcnt in a position to
influence Timc Warcr to alter its own conduct in order to benefit TCI' s (or
Liberty s J interests.

AHhough the Ordcr rcquired that TCI and Liberty divest their Time Warner shares , the
Order pennittcd TCI and Liberty to retain their Time Warer shares , subject to certain
restrictions , if the Internal Revenue Service detennined that the divestiture would be taxable.
Because the IRS ruled that a divestiture would be a taxable event, TCI and Liberty have retained
their Time Warner stock. Conscquently, the Order imposes conditions on the type and amount of
Time Warer shares that may be retained by TCr and Liberty.

The Order requirements relevant to this Petition concern the shares acquired by Liberty
and are set forth in Paragraphs II(D)(l) and II(D)(2). Paragraph II(D)(1) limits the percentage of
Time Warner shares that may be owned by Liberty and certain other parties while the Order is in
effect. Those limits have not been exceeded. Paragraph II(D)(2) states that Liberty "shal1 not
acquire or hold any Ownership Interest in Time Warner that is entitled to exercise voting power
except (limited voting rights in circumstances not relevant hereJ. Provided, however that any
portion of (Liberty s J Interest in Time Warer that is sold to an Independent Third Part may be
converted into voting stock of Time Warner." Paragraph I(W) defines "Ownership Interest" to
mean "any right(s), present or contingent, to hold voting or nonvoting interest(s), equity
interest(s), and/or beneficial ownership(s) in the capital stock of a Person.



THE TRANSACTIONS CONTEMPLATED BY LIBERTY



THE ORDER DOES NOT PERMIT LIBERTY TO ENTER INTO THE
CONTEMPLATED LOAN TRANSACTION

The contemplated loan agreement would result in Liberty s violating the prohibition on
having "any Ownership Interest in Time Warner that is entitled to exercise voting power. . ." It
is clear that Liberty wil1 retain substantial interests in the voting securities that are Joaned. As
noted above

, "

Ownership Interest" is defined to include "beneficial ownership" - a tenn that the

Commission discussed at some length in the Statement of Basis and Purose ("Statement") for
the regulations that promulgated the premerger notification rules .' Even though premerger
notification reporting obligations appJy onJy to persons who hoJd voting securities, the right to
vote shares was not made the detenninative factor in deciding ownership. Moreover, the
Statement specifies that beneficial ownership is not detennined by title to the shares or record
ownership; rather, the Statement sets forth more generaJ criteria, including

the indicia of beneficial ownership, which include the right to obtain the benefit of
any increase in value or dividends, the risk ofloss of value , the right to vote the
stock or to detennine who may vote the stock, (andJ the investment discretion
(including the power to dispose of the stock).

As noted above , Liberty wil continue to enjoy the benefit of any increase in value of the shares
because it retains the right to tenninate the Joan and then sel1 the returned shares. Even without
tenninating the Joan, Liberty continues to be entitled to be paid the amount distributed as
dividends on the loaned shares. Furthennore, Liberty retains the risk of loss in value of the
shares because the borrower may tenninate the loan and return the shares to Liberty. Liberty
power to recal1 the voting shares also includes the power to "dispose of the stock" (that is , to sel1
the shares). These multiple indicia of beneficial ownership are retained by Liberty and are more
than enough to violate the "



to tenninate the loan. The potential to influence the voting of shares is inconsistent with the
purpose of the Order. In these circumstances , the Commission concludes that the contemplated
loan agreement would violate the Order absent a modification.

NEVERTHELESS, THE PUBLIC INTEREST WARRNTS REOPENING
AND MODIFICATION OF THE ORDER

Accordingly, we turn to Liberty s request for a modification of the Order" Section 5(b)
of the Federal Trade Commission Act, 15 U. C. 9 45(b), provides that the Commission shal1
reopen an order to consider whether it should be modified if the respondent "makes a satisfactory
showing that changed conditions oflaw or fact" so require. A satisfactory showing suffcient to
require reopening is made when a request to reopen identifies significant changes in
circumstances and shows that the changes eliminate the need for the order or make continued
application of it inequitable or hannful to competition. S. Rep. No. 96-500, 96th Cong. , 1st Sess.
9 (1979) (significant changes or changes causing unfair disadvantage); Louisiana-Pacifc
Corporation Docket No. C-2956, Letter to John C. Har at 4 (unpublished) (June 5 , 1986) ("Har
Letter 5 Liberty has not asserted that any changed condition of law requires reopening the

Order, and thcrefore we have not considered that issue.

Section 5(b) also provides that the Commission may modify an order when, although
changed circumstances would not require reopening, the Commission detennines that the public
interest so requires. Respondents are therefore invited in petitions to reopen to show how the
public interest warrants the requested modification. Hart Letter at 5; 16 C.F.R. 92.51. The
Commission has described the showing needed to obtain a modification based on the public
interest standard:

(AJ "satisfactory showing" requires, with respect to "public interest" requests , that the
requester make a prima facie showing of a legitimate "public interest" reason or reasons
justifyng relief. . . . (TJhis showing requires the requester to demonstrate, for example
that there is a more effective or effcient way of achieving the puroses of the order. . . .

4 In its petition , Libert states that it filed its Petition in order "to confinn that the Order
does not prohibit loans of Time Warer stock." A pary seeking "confinnation" that its intended
action is lawful under the Order, however, should seek an Advisory Opinion of the Commission



The language of Section 5(b) plainly anticipates that the burden is on the petitioner to
make a "satisfactory showing" of changed conditions to obtain reopening of the order. The



voted, or directly or indirectly to influence or seek to influence the votes of those who borrow
Liberty s Time Warner shares.

The modification ordered below incorporates most of the language proposed by Liberty.
Liberty does not oppose the changes that the Commission has made to the language that Liberty
proposed.

Accordingly, IT IS ORDERED that this matter be , and it hereby is , reopened; and


