


II.

Complaint Counsel seeks an order compelling Respondents to provide documents and
answers to interrogatories. Motion at I. Complaint Counsel argues that Respondents have
unjustifiably failed to produce material , relevant evidence in response to Complaint Counsel's
first request for production of documents and that Respondents have unjustifiably failed to fully
answer Complaint Counsel' s first set of interrogatories. Motion at 7-38.

Respondents argue that they have produced responsive documents as promptly as
practicable and have produced all responsive documents at this juncture; Respondents search has
exceeded the requirements of applicable law; Complaint Counsel's assertion regarding the
resubmission of documents is misleading and ignores the reality of Respondents ' efforts to
produce over fift thousand pages of documents; the motion is untimely; Complaint Counsel
raised these issues over two months ago; and that Complaint Counsel's objections to
interrogatory responses is untimely. Opposition at 4- 15.

II.

Complaint Counsel argues that Respondents have not complied with Complaint
Counsel's first request for production of documents because Respondents have failed to produce
all draft and final promotional materials (specification 2); all documents referrng or relating to
final and draft promotional materials for the challenged products (specification 3); all documents
referrng k) relating to the marketing of the challenged products (specification 6);
communications referrng or relating to product endorsers and testimonialists (specification 7);
and documents relating to Respondents ' corporate organzation (specification 11). Complaint
Counsel further argues that Respondents have failed to fully answer Complaint Counsel's first set
of interrogatories by failing to disclose who did what work regarding promotional materials for
the challenged products (interrogatory I); to disclose who did what work regarding the
production ofthe challenged products (interrogatory 2); to disclose payments received in
connection with the deceptive acts alleged in the Complaint (interrogatory 6); to disclose
advertising expenditures related to the deceptive acts alleged in the Complaint (interrogatory 7);
and to fully answer an interrogatory on Respondents ' recent advertsing practices for
two of the challenged products (interrogatory 9).

Respondents ' Opposition focuses on the timing of Complaint Counsel' s motion, arguing
that it should have been filed by October 13 , 2004. Opposition at 7. Indeed, Respondents ' only
objection to the interrogatories is the timing of Complaint Counsel's motion to compel.
Opposition at 14- 15. Respondents contend that "the paries reached impasse over two months
ago " that "Respondents ' counsel' s letter of October 8 , 2004 memorialized all areas of agreement
and those areas in which no agreement could be reached " and therefore "there is absolutely no
ambiguity that an impasse as to the discovery issues existed as of the October 8th letter.
Opposition at 2-3 (emphasis omitted). However, in reviewing the October 8 , 2004 letter
attached as Respondents ' exhibit C , there were numerous promises to provide additional




