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INTRODUCTION.

On Januar 24 2005 , the day ofthe Commission s oral arguent in ths case, and

without prior notice to Complaint Counsel or the Commission, Respondent Kentucky Household

Goods Carers Association, Inc. (the "



rates that have been charged for decades by the 93 moving companes that are members of the

Kentucky Association. This Motion is both procedurally and substantively defective and should

be denied.

The Motion, though denominated as a request for a stay, is in effect an invitation by the

Respondent for the Commission not to adjudicate the issue of the state action defense on the

basis ofthe record developed in ths proceeding. The Motion invites the Commission instead to

assess the state action defense based on belated steps taken by the Kentucky Transportation

Cabinet since August 2004, after the Initial Decision ("il") was rendered below. But rather than

justifyng a stay of this proceeding, these recent events make clear that the ilegal collective rate-

setting by the Kentucky Association continues. Although the KTC may at last have begu to 

its attention to the horizontal price fixing, collectively-set rates continue to go into effect without

meanngful supervision: For example, the Kentucky Association still has not provided, and the

KTC has not received, revenue and cost data to assess the reasonableness ofthe collectively-set

rates.

The Commission should deny the Motion and act promptly to affrm the Initial Decision.

The record in this proceeding demonstrates decades- long price-fixing by the Kentucky

Association without active supervision by the state. As the Supreme Cour recognzed in Ticor

(n)o antitrust offense is more perncious than price fixing,'" and the Commission should act

forcefully against the antitrst offense clearly established by the record here.

The recent activities of the KTC do not establish active supervision necessar for a state

action defense, and the Commission should resist Respondent's effort to sidestep the record

FTC v. Ticor Title Insurance Co. 504 U. S. 621 639 (1992).



below and circumvent a finding ofliability. In the event that the KTC , at some . future time, may

in fact implement a program of active supervision for household goods moving rates, then any

assessment of those changed circumstances should occur in the fashion anticipated by the'

Commission



care that the information collected was "thoroughly evaluated by counsel" and was "not likely to

delay final disposition" of the case, and asked Respondent's counsel to provide specific

alternative language for the order assuming that the Commission would ultimately implement the

basic relief recommended by the ALJ. 4

In contrast, the Respondent here invokes Rule 3.54(c) not for the purose ofmodifyng

the form of the proposed Order, but rather in hopes of preventing a finding of liability. 5 It offers

a small number of documents accumulated over the last few months , and the vague possibility of

more in the futue, in hopes that the Commission wil re- frame the question of its liability as a

question of the "form and content" of the Commission s Order. The Commission should resist

the gamesmanship. of the Respondent' s Motion, and its attempt to avoid liability for a price-

fixing regime that has gone on without active state supervision for decades. The motion is an

Holiday Magic, Inc. , et al. 84 F.TC. 748 , FTC Docket No. 8834 , Final Order, October 15 1974.

The Commission specifically invited respondents ' counsel there , in collecting the
information

, "

to assume arguendo that the findings of violations of law recommended by the
administrative law judge are affirmed, and suggest in that regard specific alternative order
provisions. Holiday Magic 83 F. C. 1590.

5 Respondent' s Motion states that Respondent should "be spared the hardship. . .
that might result from the entry of an Order." Motion at 2.

Gamesmanship lies not only in the timing ofthe Motion, which despite being
based on documents accumulated over several months





~~ 36-40; CC Answering Brief at 5-6. Moreover, Respondent has successfully increased the rates

in that tarff 81 times without objection. See CC Answering Brief at 2; ID at 46. The main issue

litigated below was whether the rates established over this long period were actively superised

by KTC offcials. The Administrative Law Judge found a total lack of supervision and held

against Respondent after considering the documentar evidence and the testimony in the record.

Record proof of such a violation oJ law is grounds for entr of an order by the

Commission to end the antitrst violation, as the ALJ correctly noted in the initial decision here:

(U)pon determination that the challenged practice is an unfair method of
competition, the Commission "shall issue ... an order requiring such ...
Corporation to cease and desist from using such method of competition or such
act or practice." 15 U.S. C. 45(b); FTC v. Nat' l Lead Co. 352 U.S. 419 , 428

(1957) (Commission is authorized "to enter an order requiring the offender to
czed "



In the Matter of Tic or Title Insurance Co.



aside an order. 11

II. THE INFORMTION SUBMITTED BY RESPONDENT SHOWS THAT THE
ANTITRUST VIOLATION CONTINUES, AND THAT THE KTC CONTINUES
TO ALLOW HORIZONTAL AGREEMENTS ON PRICE TO TAKE EFFECT
UNSUPERVISED.

The record evidence in this case establishes that for many years the members ofthe

Kentucky Association have set prices through a collectively-set tarff. The materials submitted

by the Respondent in support of its Motion, taken on their face, l' show that this collective rate-

setting is continuing, and that the KTC continues to permit collective rates to go into effect

without the requisite active supervision.





Kentucky Association issued a "Tarff Bulletin" notifyng all of its members when the KTC

permitted Lar s Movers rate changes to become effective. Tolson Decl. Exhibit J. Although

the materials filed with the Motion do not reflect whether any similar notification was circulated

earlier with respect to the other rate changes made in Supplement 85 , such notification would be

consistent with longstanding practice of the Kentucky Association. ID at 7 ~ 22.

Contrar to Respondent's assertion at the oral arguent 16 Respondent has always

undertaken extensive efforts to circulate among its members the rates that firms plan to charge

before they fie the rates with the KTC. il at 7 ~~ 21- 23; CC Answering Brief at 5. Typically,



in the collective rates applicable across the board to all members of the Kentucky Association.

Tolson Decl. ~ 15 , Exhibits L & M. Among the collective changes in this supplement are the

deletion of certain fuel surcharges, and increases totaling 11 percent in the general rate schedules

applicable to Kentucky Association members. Id. The Motion seeks to delay the Commission

proceedings pending action by the KTC on this most recent collective rate fiing.

In short, there can be little doubt that the Kentucky Association continues to engage in the

collective rate-setting activities that it has cared on for more than thirt years and that constitute

the antitrst violation demonstrated by the record below.

THE KTC CONTINUES TO PERMIT COLLECTIVE RATES SET BY THE KENTUCKY
ASSOCIATION TO BECOME EFFECTIVE WITHOUT MEANINGFUL ACTIVE
SUPERVISION.

Ticor makes clear that the burden of demonstrating active state supervision and

establishing the state action defense lies on the private paries who wish to avoid federal antitrst

liability for their collective rate-setting activities. CC Answering Brief at 25 n.20. The materials

submitted by the Respondent in support of its Motion fall far short of establishing the defense for

the Kentucky Association s recent and continuing collective rate-setting.

At the broadest level, the materials filed by the Respondent make clear that the KTC

continues to lack the data necessar to assess the overall reasonableness of the collective tarff 

the Kentucky Association. The record below shows that, despite a statutory requirement that

movers

' "

respective revenues and costs ... are ascertained "18 the KTC for many years has not

systematically collected any revenue and expense data from movers. il at 14-15 ~~ 63- , 70-

39; CC Answering Brief at 10- 12. Respondent asserts that movers in the futue wil file

Ky. REv. STAT. ANN. 9281.680(4).



reports containing such data (Tolson Decl. ~ 8), and submits a letter from Mr. Debord of the KTC

indicating that revenue and cost reports from regulated motor carers for the year 2004 will be

required to be filed with the KTC by April 1 , 2005. Tolson Decl. Exhibit C. But the

Respondent' s supporting materials plainly indicate that such filings have not yet been made, and

will not be for some time.

Nonetheless, the KTC continues to permit the Kentucky Association s jointly-set rates to

become effective without having the statutorily-required revenue and cost information. The KTC

has for many years permitted the privately established rates to be in effect and, in fact, permitted

the Kentucky Association s rate changes in Supplement 85 to go into effect in the fall of 2004

(Tolson Decl. Exhibit J), without the general revenue and cost information to assess the overall

reasonableness of the Kentucky Association s collective rates. As the Ticor case itself held, a

regulator s wilingness to continue to permit collective rate-setting activity, when it has not

received crucial information necessar to assess the reasonableness of the collective rates , shows

a lack of active supervision that defeats the state action defense.19 The KTC canot actively

19 The KTC' s complete failure over many years to obtain anv revenue and cost

information to assess the reasonableness ofthe Kentucky Association s rates is much worse than
the supervision by Connecticut officials which was found in Ticor to fail the active supervision
test. The Commission found that Connecticut asked for information justifyng a proposed rate
increase in 1966 , failed to receive it, yet allowed the rate to go into effect from 1966 until 1981.
Ticor 112 F. C. at 382 (ID), 431 (Commission Opinion ("Comm. Op. )). Later, in support of a
1981 proposed rate increase, the rate bureau submitted to Connecticut regulators an overall
profitability analysis based on statistical reports of revenue and cost data collected by the Arhur
D. Little consulting firm. The report, however, did not have information about one cost
component - the commissions paid to insurance agents. The Commission found an absence of
active supervision as to this fiing because Connecticut undertook "no critical examination of
what lay behind those profit figues. Ticor 112 F. C. at 380-84 (ID), 430-432 (Comm. Op.
The Commission s holdings finding a failure of active supervision were upheld by the Third
Circuit. Ticor TitleIns. Co. v. FTC 998 F.2d 1129, 1140-41 (3d Cir. 1993)(on remand from

Ct.

), 

cert. denied 510 U.S. 1190 (1994).



supervise collective rate-setting activity by simply requesting the information it needs to evaluate

the reasonableness of rates; it must obtain the information and use it to make a meaningful

independent decision concernng the overall reasonableness of the rates.

More specifically, with respect to the paricular rate changes made in the Kentucky

Association s recent collective rate filings , the materials filed by the Respondent fail to establish

active supervision by the KTC. According to the Respondent, the "Justification" for the varous

rate changes contained in Supplement 85 was contained in a cover letter that accompaned the

collective fiing. Tolson Decl. ~ 11 , Exhibit D. But the Kentucky Association s cover letter

contained no detailed information supporting the paricular rate changes sought by the seven

firms affected by the rate modifications; it simply stated that the "requests for adjusted rates were

supported by notations and comments" from the paricular firms. '0 There is no indication that

KTC made any inquiry into how the increased revenues requested for these firms compared with

any cost increases, or indeed that the KTC sought or received any detailed information

concernng the paricular rate changes for six of the seven firms whose rates were affected by

Supplement 85. As to six of the seven affected firms, the KTC apparently permitted the

collectively-filed rates to go into effect without challenge or-fuher explanation.'l Only as to one

'0 Tolson Decl. Exhibit D at 1. The cover letter refers to members

' "

notations and
comments on Form 4268" concernng cost increases, but includes no numbers or details of any
paricular justifications. The past practice of the Kentucky Association has been that members of
the Association have used Form 4268 to communcate rudimentar reasons for requesting cost
increases to the Association, but that these forms have not been forwarded to the KTC. For
examples of the minimal information contained on such forms in the past see CX 57 - CX 103
(cited in ID at 17 ~ 86). The Respondent's materials do not show that these Forms , or any
information they contained, were ever provided to the KTC in connection with Supplement 85.

2I Tolson Decl. Exhibit H ("All Tarffprovision(s) with the exception of those
relating to rates for the account of Lar ' s movers (are) hereby approved as filed.



of the seven firms did the KTC seek further information before permitting the rates to go into

effect. Tolson Decl. ~ 12- , Exhibits G, H, I & 1.22

Whle ths modest degree of scrutiny by the KTC exceeds that in the past, it is far short of

establishing "active supervision " paricularly given the Kentucky Association s thirt-year

history of unsupervised collective rate-setting.

ANY SHIFT OF POLICY BY THE KTC TO BEGIN ACTIVE SUPERVISION Is
ApPARENTLY FAR FROM BEING FULLY IMPLEMENTED.

Respondent has submitted materials in an apparent attempt to show that KTC has begu

to actively supervise mover ' collectively-filed rates. Any such change would be a dramatic shift

from the decades-long pattern of unsupervised collective rate-setting demonstrated by the record

22 Respondent's counsel stated at the oral arguent that this rate had been
suspended" and that as a consequence the rate was "





COLLECT ADEQUATE DATA.

As discussed above, the evidence in ths record shows that, despite a statutory

requirement that the KTC have procedures that assure that movers

' "

respective revenues and

costs.. are ascertained
"'7 for years the KTC has not collected revenue and expense data from

movers. ID at 14-15 ~~ 63- 70- 39; CC Answering Brief at 10-12. Respondent asserts

that, in the futue, movers will file reports containing such data: Tolson Decl. ~ 8. The newly

fied materials contain a letter wrtten by Mr. Debord ofthe KTC indicating that the 2004 reports

are due April 1 , 2005 (Tolson Decl. Exhibit C), but they give no further guidance on what

paricular information will be demanded, how - if at all- it wil be checked for accuracy, or how

the information wil be used.

REQUIRE JUSTIFICA nON OF RATE INCREASES.

The record shows that Respondent has implemented 81 rate increases since 1988 and that

on 13 ofthose occasions it accompanied its submission with a short cover letter. ID at 16 ~ 83;

See also g. CC Answering Brief at 12- 13. Mr. Debord and other witnesses could not recall

what, if any, other justifications were offered for any rate increases. ID at 16- 17 ~~ 81-84; CC

Answering Brief at 13. Respondent's President asserts that , in the futue, rate increases wil be

supported by justification." Tolson Decl. ~ 11.

As discussed above, however, the materials submitted by Respondent indicate that

justification for the recent collective rate filings by the Kentucky Association has been minimal.

Supplement 85 was filed with a one-page cover letter. Tolson Decl. Exhibit D. The letter states

that these movers "supported" their rate increases with "notations and comments" that apparently

KY. REv. STAT. AN. 9281.680(4).



were not sent to the KTC (Tolson Decl. Exhibit G), and higher rates for six of the seven affected

firms were allowed to go into effect without any fuher justification submitted to the KTC.

Respondent has provided the FTC with none ofthe wrtten justification allegedly produced to the

KTC by the seventh affected firm.

ANALYZE RATES OR RATE INCREASES UNDER A STATE STANDARD.

The record evidence shows that, in the distant past, the KTC analyzed rates. to some

degree by calculating firms ' operating ratios. But such calculations were discontinued. ID at 11-

12 ~~ 44-47; CC Answering Brief at 8- 28 The materials submitted by Respondent just before

the oral arguent indicate that it is aware that the KTC is obligated under Kentucky law to

determine whether movers rates are reasonable, and indicates that the State Tarff Committee

would "determine the reasonableness ofthe proposed rate adjustment ... based upon financial

data and any other documentation submitted." Tolson Decl. Exhibit B.

There is, however, no indication that the KTC has begun to develop any way to measure

or quantify what would constitute "reasonable" rate levels. Tolson Decl. Exhibit B states that

the KTC wil determine whether movers rate proposals wil be reasonable, but no measure or

means of determining acceptable increases is mentioned. In addition, there is no indication that

the KTC has even begu to consider analyzing the reasonableness of the underlying rates

curently charged by movers. Evaluation of the recent collective rate increases appear to have

involved no fudamental assessment of the reasonableness of existing rate levels that have been

collectively set without supervision for decades.

28 Respondent's claim at the oral arguent that the KTC had a "formula" for
analyzing rate increases (Tr. at 11 line 24 - 12 line 6) is flatly contradicted by the record
evidence. ID at 17 ~~ 87-89; CC Answerng Brief at 14.



Indeed, there is no indication that the state has or will apply any stated standard even to

the recent or pending paricular collective rate adjustments. When allowing Lar s Movers to

increase its rates as par of Supplement 85 , the KTC stated that "the proposed rate increase

appears to be just and reasonable.



information such a wrtten finding will contain. Respondent asserts that a one-page letter dated

November 1, 2004, allowing Lar s Movers to raise rates constitutes a KTC "wrtten decision.

(Tolson Decl. ~ 13). But that letter contains no ariculation ofthe reasons for the KTC' s decision

or of the standard it applied. It simply declares that the firm s proposed increase "appears

reasonable. Tolson Decl. Exhibit 1.

CONDUCT HEARINGS.

The record evidence shows that no hearngs were held by the KTC on rates for decades

and that the KTC did not even enforce its own regulation'9 requiring notices in the newspaper

anouncing movers ' rate increases. ID at 24 ~ 22 38-39; CC Answering Brief at 15- 16. There

are indications in the newly- filed materials that KTC has begun to change its practice. For the

first time, we see a notice published in a newspaper. Tolson Decl. Exhibit F. And, on the

afternoon ofthe last business day before oral arguent in this matter, a KTC lawyer faxed a

letter to Respondent's antitrst lawyer stating that the KTC had scheduled a hearng on Februar

, 2005 , to consider Supplement 86. Tolson Decl. Exhibit N. Thus far, however, the KTC still

has not conducted any hearng on any collective rate filing by the Kentucky Association, and

there is no indication what, if any, meanngful oversight of the collective rate strcture will occur

by reason ofthe scheduled hearng on Supplement 86. Moreover, moreover, the KTC has

scheduled the hearng to occur without having obtained any of the information it has requested

from movers concernng their revenues and costs - information required by statute which KTC

has neglected to collect for decades.

601 KY. ADMIN. REo. l:070(c).



IV. CONCLUSION

Complaint Counsel urge the Commission to deny the Respondent's Motion for a stay, and

act promptly to issue a cease and desist Order barrng the price-fixing by the Kentucky

Association. The materials filed by the Respondent, rather than justifyng a stay of this

proceeding, confirm that the unsupervised collective rate-setting by the Kentucky Association is

ongoing. The activities of the KTC with respect to the recent collective rate-setting by the

Association, though less modest than in the past, fail to rise to a level of active supervision that

should be required to defend a thirt-year history of unsupervised collective rate-setting.

The initial decision clearly informs the Kentucky Association that its price fixing must be

subject to active superision. If and when the KTC implements a suffciently active regulatory

scheme to satisfy the state action doctrine, the Kentucky Association may seek to have the

Commission reopen and modify its Order, pursuant to Section 5(b) of the FTC Act and



Commission Rule 2. 16 C. R. 9 2.51. In the meantime, however, the ongoing collective rate-

setting by the Kentucky Association is a decades-long antitrst law violation that should be

stopped.

Respectfully submitted

Susan A. Creighton
Director

Dana Abrahamsen (202) 326-2906
Ashley Masters (202) 326-3067

Bernard A. Nigro, Jr.
Deputy Director

Counsel Supporting the Complaint

Richard B. Dagen
Special Counsel

Bureau of Competition
Federal Trade Commission
Washington, D.C. 20580
Facsimile (202) 326-3496Geoffrey D. Oliver

Assistant Director

Patrck J. Roach
Deputy Assistant Director

Dated: Februar 3 , 2005



CERTIFICATE OF SERVICE

This is to certify that on Februar 3 2005 , I caused a copy of Complaint Counsel'

Opposition to Respondent' s Motion for Stay of Proceedings pending Action by Kentucky
Transportation Cabinet to be served upon the following persons by facsimile, U.S. Mail or Hand-
Cared:

by hand delivery to:

The Commissioners
S. Federal Trade Commission

via Ofhseof he fSecretar, Room H


