


reference to prevent confusion as to whether that report was admitted into evidence. This

concern is plainly unwarranted because the Court and the partics will no doubt be fully aware of

whether expert reports are admittcd into evidcnce. Moreover, Complaint Counsel itself has

provided the Court with copies of several other expert reports in this case as exhibits to various

motions.

In the end , howevcr, ENII will defer to the Court' s discretion as to whether it

desires to use Dr. Noether s report .- or, for that matter, any of the reports submitted in this

matter by experts identified on the parties ' rcspeetive witness lists - as a reference to prepare for

trial.





In any event, Complaint Counsel' s position conflicts with its own actions in this

litigation. Complaint Counsel' s pretrial brief includes an unverifiable discussion of pertinent

background facts concerning the managed care industry. Complaint Counsel's verification

objection also overlooks that it deposed Dr. Noether about her report on January 21 2005



convenience along with ENH' s pretrial brief.,,9 ENH did as promised, clearly explaining that it

was providing Dr. Noether s report to the Court as a background reference .. not in an effort to

move the report into evidence. In its motion to strike , Complaint Counsel acknowledges , as it

must, that Dr. Noether s rcport is not in evidence. ENH is now, yet again , affrming that it has

not moved Dr. Noether s report into cvidence by attaching it to ENH' s pretrial brief. Under

these circumstances , it would be absurd for Complaint Counsel to claim that the parties might
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CONCLUSION

For the foregoing rcasons , Respondents respectfully requests that this Court deny

Complaint Counsel's Motion To Strike Expert Report as Exhibit to Respondent' s Pretrial Brief.

Respectfully Submitted

/!LfJf
. Kelley

WINSTON & STRAWN UP
35 West Wacker Dr.
Chicago , IL 60601-9703
(312) 558-5600
Fax: (312) 558-5700
Email: dkelley(iwinston. eom

Michael L. Sibarium
Charles B. Klein
WINSTON & STRAWN UP
1400 L Street, NW
Washington, DC 20005
(202) 371-5700
Fax: (202) 371-5950
EmaiJ: msibarium(iwinston.com
Email: eklein(iwinston.com

Dated: February 4 , 2005 Attorneys/or Respondents



CERTIFICATE 01" SERVICE

I hcreby certify that on February 4, 2005 , a copy of the foregoing Re!.pondents
Oppositon to Complaint Counsel's Motion To Strike Expert Report as Exhibit to
Re!.pondent' s Pretrial Briefwas servcd by email and first elass mail , postage prepaid , on:

The Honorable Stephen J. McGuire
Chief Administrative Law Judge
Fcderal Trade Commission
600 Pennsylvania Avc. NW (H- l06)
Washington , DC 20580
(two courtesy copies delivered by messenger only)

Thomas H. Brock , Esq.
Fcderal Trade Commission
600 Pennsylvania, Ave. NW (H-374)
Washington , DC 20580
tbroek(2ftc.gov

Philip M. Eisenstat, Esq.
Federal Trade Commission
601 New Jersey Avenue , N.
Room NJ-5235
Washington , DC 20580
peisenstat(ifte . gov

Chul Pak , Esq.
Assistant Director Mergers IV
Federal Trade Commission
601 New Jersey Avenue , N.
Washington , DC 20580
cpak(2ftc.gov
(served by email only)
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Charles B. Klein



UNITED STATES 01" AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the matter of

Docket No. 93 I 

Evanston Northwestern Healthcare
Corporation

a corporation

ORDER

Upon consideration of Complaint Counsel' s Motion to Strike Expert Report as Exhibit to

Respondent's Pretrial Brief ("Motion ) and Respondents ' opposition thercto , and the Court being

fully informed , it is this day of , 2005 hcreby

ORDERED , that the Motion is DENIED.

The Honorable Stcphen J. McGuire
CHIEF ADMINISTRATIVE LAW JUDGE
Federal Trade Commission

nC;400148.4


