Lo D SNV

—




suggested to the jury by any means).! The other common purpose of a motion in limine is to
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Commission Rule 3.43(b), 16 C.F.R. § 3.43(b).
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Comnlging Counsel moves to

prevent Re§ngndent from Dresenting testimony and
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testimony from Respondent on the following issues through this motion in limine, Complaint
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B. Complaint Counsel’s Motion To Bar Testimony By William Keefauver

Complaint Counsel moves to preclude the report and testimony of William Keefauver.
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To the extent JEDEC’s patent policy statements do not clearly set out its disclosure rules,
the most valuable extrinsic evidence for the Court to consider, or as Respondent puts it, “how a
reasonable JEDEC member would have understood the terms of JEDEC’s patent policy,” is
testimony from actual JEDEC participants (of which there are several on the parties’ final witness

lists). Such interpretations are best left to the discretion of JEDEC and its members. This is
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members in the instant case. Moreover, Respondent’s position in the present motion is undercut
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be “designed around” patents held by Respondent. In particular, Mr. Soderman would testify that
alternative SDRAM technologies proposed by Complaint Counsel’s expert, Bruce Jacob, were

either unfeasible or subject to one of four patents held by Respondent. Mr. Fliesler would testify
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claim Resrondent was obligated to disclose to JEDEC. ‘
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better remedy is rigorous cross-examination by Complaint Counsel, not exclusion. Sphere Drake
Ins. PLC v. Trisko, 226 F.3d 951, 955 (8" Cir. 2000). It appears that Mr. Soderman’s testimony,
in effect, is to rebut testimony that Respondent anticipates will come from an expert for
Complaint Counsel, Mr. Jacob. As a result, it appears that Mr. Soderman’s testimony should be

relevant.
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cited by Complaint Counsel directly stand only for the proposition that a plaintiffs’s own unclean

hands do not serve as an estoppel which prevents a plaintiff from pursuing the iilegal anti-
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at 5), causes the Court to conclude that such proposed testimony is plainly irrelevant to the issues
in the instant case. The Court’s January 15, 2003 Order Granting the U.S. Department of Justice’s
Motion to Limit Discovery, though decided in the significantly different context of whether
Respondent made a sufficient showing to overcome the USDOJ’s qualified law enforcement
privilege over grand jury materials, strongly suggests that a purported illegal conspiracy by

B p ',~ Crgieespg T pmpr g S pfiny-fme 12 g Fiered Ve T sz e e v gl gh $e a5 . - ;
—_— A - L ) ————

p =
| o . BEn




In support of the motion, Complaint Counsel claims that Respondent prohibited
Complaint Counsel from taking complete discovery from Mr. Steinberg, Mr. Karp or other

representatives of Respondent on these issues, asserting attorney-client privilege. Having,
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provide him with the expertise to express opinions about the scope of Respondent’s highly
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