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RESPONDENT' S BRIEF ON ADMISSIBILITY
OF EXPERT REPORTS AS A PARTY ADMISSION

Pursuant to the Court's oral pronouncement on March 23 , 2005 , Respondent

Evanston Northwestern Healthcare, Inc. ("ENH") hereby submits its brief on whether expert

reports can be deemed a part admission under Rule 801(d)(2) of the Federal Rules of

Evidence ("Rules.

INTRODUCTION

Complaint Counsel asserted at the inception of the hearing that expert reports

constitute inadmissible "hearsay and should not be admitted " and this Court "agree(d),"

confirming that

, "

as a rule , we do not enter expert reports in the record. They are hearsay.

2/8/05 Final Pretrial Conf. Tr. 6 (Ex. I). I Complaint Counsel now has switched gears, because

it suits its position to do so , and argues that statements made in expert reports may be offered

into evidence as a party admission under Rule 80 I (d)(2). In particular, Complaint Counsel

asserts that it was entitled to read into evidence large portions of Dr. Jonathan Baker

November 2 , 2004, expert report during his cross-examination on March 22, 2005. Trial Tr.

4724 (Ex. 2). Complaint Counsel is wrong.

I Respondent agreed with Complaint Counsel and the Court, and undersigned counsel confirmed that they had not
moved any expert report into evidence." 2/8/05 Final Pretrial Conf. Tr. 7 (Ex. I).



As demonstrated below, cours have held that the statements of independent

expert witnesses do not qualify as party admissions under Rule 80 I (d)(2). Dr. Baker is an

independent expert hired by ENH to testify at trial as to his impartial opinion; he is not an

agent" whose statements qualify for non-hearsay pursuant to Rule 801 (d)(2). Complaint

Counsel, therefore, canot admit any portion of Dr. Baker s report under this Rule. Nor has

Complaint Counsel provided any basis to reverse the law of the case described ' above that

, "

a rule, we do not enter expert reports in the record. They are hearsay." 2/8/05 Final Pretrial

Conf. Tr. 6 (Ex. 1).

Nevertheless, should the Cour be inclined to admit portions of Dr. Baker

report into evidence, ENH requests the opportunty to introduce into evidence select portions

of reports submitted by Complaint Counsel' s various experts.
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one of them is willng for the other to act for him subject to his control, and that the other

consents so to act.





justify its position that select portions of Dr. Baker s November 2, 2004 , expert report should

be admitted into evidence. Trial Tr. 4722-23 (March 22, 2005) (Ex. 2). But neither of those

cases - Collns v. Wayne Corp. 621 F.2d 777 (5th Cir. 1980), or In re the Chicago Flood

Litigation 1995 WL 437501 (N.D. Ill. 1995) - support Complaint Counsel's arguent.

The first case relied on by Complaint Counsel Collns is plainly inapposite.

This case addressed whether deposition testimony by someone hired by the defendant to

investigate an accident involving a bus manufactued by defendant was held to be an admission

of the defendant. 621 F.2d at 782. The agent prepared a "Report of Investigation" for his

employer - but there is no indication that he prepared any expert report under Rule 26(a)(2)(B)

of the Federal Riles of Civil Procedure, which govern testifying experts. Id. at 780. The

Fifth Circuit accepted, without discussion, that the investigator was defendant's agent and thus

held that "his deposition testimony in which he explained his analysis and investigation was an

admission of Wayne. Id. at 782 (emphasis added). This case has no bearing on the issue

raised by Complaint Counsel - whether Dr. Baker s expert report is a party admission

under Rule 801(d)(2) - given that: (1) Collns did not address the pertinent question of

whether testifying experts identified under Rule 26(a)(2)(B) act as a part' s agent; and (2) the

statements at issue in Collns unlike those in Dr. Baker s report, were under oath. See Fed. R.

Evid. 801(d)(1).

Later cases have confrmed that Collns is either limited to its facts and thus

irrelevant to the present inquiry, or wrongly decided. The Third Circuit in Kirk outright

rejected the application of Collns to testifying experts: "To the extent that Collns holds that

an expert witness who is hired to testify on behalf of a pary is automatically an agent of that

par who called him and consequently his testimony can be admitted as non-hearsay in future



proceedings, we reject this rule. Kirk 61 F.3d at 164 n.20. Again, the court explained that

because an "expert witness is not subject to the control of the par opponent with respect to

consultation and testimony he or she is hired to give , the expert witness cannot be deemed an

agent." Id. at 164.

Likewise, in Koch v. Koch Indus. 37 F. Supp. 2d 1231 , 1244 (D. Kan. 1998),

affd, rev d on other grounds 203 F.3d 1202 (lOth Cir. 2000), the District of Kansas refued to

extend Collns to testifying experts. Koch distinguished the case of an expert "only retained by

the defendants for the purpose of giving an expert opinion at tral and . . . not retained in any

other capacity by defendants" from the apparent ''' speaking agent' authority accepted by the

cour in Collns." Koch 37 F. Supp. 2d 1231 , 1244 (D. Kan. 1998). The cour held that

(l)ike the Thrd Circuit, this cour rejects Collns to the extent that it suggests that an expert

who is hired by a party is inexorably an agent of that part under Rule 80 I (d)(2)(C). Id. 

1245; see also Bostick v. ITT Hartford Group, Inc. 82 F. Supp. 2d 376, 379 n.2 (E.D. Penn.

2000) ("This cour has not recognized defendants' expert, Lee A. Davis, as an agent of

defendants, and as an expert he is presumptively an independent contractor and not an agent of

the pary who calls him unless it is proved otherwse.

The second case offered by Complaint Counsel In re the Chicago Flood

Litgation 1995 WL 437501 (N.D. Ill. 1995), is an unpublished decision that merely relies on

Collns and a second (also unpublished) case that is equally inapposite to the issue at hand.

The pertinent holding in Chicago Flood is limited to the following summar observation: "

part' s pleadings and expert reports often constitute part admissions pursuant to (Rule

2 The case cited by 
Chicago Flood Litigation is Allendale Mutual Ins. Co. v. Bull Data Sys. Inc. 1994 WL 687579

at * 1-2 (N.D. Ill. Dec. 7, 1994), which held that pleading in the alternative should not be used as part admissions.
This holding is plainly irrelevant to the question now before the Court concerning the admissibility of expert
reports under Rule 801 (d)(2).



801 (d)(2). Id. at * 11. This conclusory statement falls far short of providing a persuasive

reason to ignore the conflcting authority discussed above and, therefore, should be



Counel' s present position should be rejected on this basis alone. Neverteless, fairness

principles dictate that, if the Cour decided to reconsider its prior ruling at the Final Pretrial

Conference and admit selected portions of Dr. Baker s expert report into evidence, ENH

. should have the right to admit into evidence select portions of reports submitted by Complaint

Counsel's experts. 

CONCLUSION

For the foregoing reasons, Respondent asks the Court to uphold its prior ruling

that expert reports constitute admissible hearsay and deny Complaint Counsel's request to

admit portions of Dr. Baker s expert report into evidence. In the alternative, and to the extent

the Cour determines that expert reports do constitute par admissions under Rule 801(d)(2),

Respondent requests the right to offer into evidence select portions of reports submitted by

Complaint Counsel' s experts.

Dated: March 29, 2005
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ORDER

Upon consideration of Respondents' Brief on Admissibilty of Expert Reports as

Par Admission, any opposition thereto and the entire record in this action, it is hereby

ORDERED, that expert reports constitute inadmissible hearsay and, therefore

shall not be admitted into evidence.

The Honorable Stephen J. McGuire
Chief Administrative Law Judge
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apparently (*3) returned a general verdict in favor of

defendant.

Plaintiffs first claimed error involves Jury
Instrction No. , which addresses the consideration to
be . en the pinion of medical expert. In particular
plamtdfs take Issue with the language in the instrction
that "the opinions of medical expert are to be based on a
reasonable degree of medical certinty. However

absolute certinty is not required." Appellants' App. at
17. This instruction was added after closing arguments

m response to remarks by plaintiffs' counsel who stated
in closing argument that "there were que tions asked

about certainty, a medical Gertainty. Now, I represent to



1997 U.S. App. LEXIS 5355

, *
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P. 32(a)(3)(E) (requiring notice to use deposition
testimony in open court if no showing of unavailabilty).
In finding the witnesses to be unavailable, the magistrate
accepted (*8) the representation of defendant's counsel
that the two deposition witnesses were truly unavailable.
The magistrate did not abuse his discretion in allowing
them to testify by deposition.

Finally, plaintiffs argue that the trial court erred in
refusing to admit as an exhibit a report prepared by
defendant' s medical expert, a report that conflcted with
his later report and with his testimony at trial. Both of the
expert' s reports, as well as his testimony at trial, involved
his opinion regarding the sources of Mrs. Pott' s injuries.


