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The ALJ also has no discretion but to certify '

Respondents’ Motion to the Commission,
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Response To The ALJ’s Order

Complaint Counsel’s

by the Commission were attached as Exhibits 11, 15, 36, 42 and 45 to
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. ARGUMENT




The Commission has also acknowledged that the showing of a serious injury does not

necessarily require a specific demonstration of the manner in which other companies would use

material to the disadvantage of the company whose information is at issue. In re E.I DuPont de
Nemours & Co., Docket 9108, Order Extending In Camera Treatment, Interlocutory Order, at *1

(Jan. 21, 1981). Rather, “it is proper to infer that disclosure of allegedly sensitive information

would seriously affect a [company’s] commercial position.” Id. (citing, General Foods

T e nelee4 BMa ONQE ot %19 (Ananet 1 10RO, As such. a general concern for the

—
_
-
__




e i —~ S R [ g SRS PP v TP

Attorneys Eyes Only” under the Protective Order.
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{REDACTED}

Even Complaint Counsel has acknowledged the confidential nature of this information in
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“secrecy” and “materiality” factors. Fobbs Dec., §23. Accordingly, Respondents have
established that the information contained in the combined balance sheet is sufficiently secret,

and sufficiently material to Respondents’ business, that a clearly defined, serious injury would
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ot to limit their response to the Exhibits to Complaint

Respondents were ordered n
Counsel’s Motion for Partial Summary Decision. Order, p. 2. Upon a further review of the
Commission’s website, Respondents discovered that Complaint Counsel posted highly sensitive

and confidential information in a purported “non-public” version of its Motion to Compel

Production of Documentary Material and Answers to Interrogatories.

The “non-public” version of Complaint Counsel’s Motion was filed with the Commission

on December 6. 2004. Fobbs Dec., {19, citing, Attachment 3. The cover page reflected that the
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copy of each such document containing. ..confidential material shall be placed on a diskette so
labeled...and not transmitted by e-mail.”) (emphasis added). It is clear that this erroneous
procedure was followed notwithstanding Complaint Counsel’s recognition of the sensitivity of

the information, because this information was properly omitted from the later filed “Public

Version” of the Motion.
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Respondents respectfully submit that they have shown cause as to why the public disclosure of

their confidential information would result in a clearly defined, serious injury to Respondents.

Respectfully submitted,

T -

Jefféy D. Feldman

Todd M. Malynn

Gregory L. Hillyer
Christopher P. Demetriades

Feldman Gale, P.A.
Mhiaryi @owter_19RFInnr

Attorneys for Respondents Basic Research, LLC,
A.G. Waterhouse, LLC, Klein-Becker USA,
LLC, Nutrasport, LLC, Sivage Dermalogic
Laboratories, LLC and Ban, LLC



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was provided to the
following parties this 7th day of April, 2005 as follows:

(D One (1) original and two (2) copies by Federal Express to Donald S. Clark,
Secretary, Federal Trade Commission, Room H-159, 600 Pennsylvania Avenue, N.W.,

Washington, D.C., 20580,

2) One (1) electronic copy via e-mail attachment in Adobe® “pdf’ format to the
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and cannot be disclosed to any person, even within Respondents’ business, who does not need to

know it. Further, this information is not disclosed outside the company, except to those
professionals who have a duty to maintain such information in confidence.

16. The net gross revenue and advertising expenditures for the challenged products

would be valuable to Respondents’ competitors because it would allow the competitors to

construct an accurate financial model of Respondents’ business to Respondents’ detriment.
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{REDACTED} A copy of the advertising dissemination schedules is attached to this

declaration as Attachment 5.

26. Respondents’ commercial information, including but not limited to the advertising
dissemination schedules, is not known outside Respondents’ business to anyone other than
Respondents’ advertising agency, which has executed a non-disclosure agreement with
Respondents agreeing to keep confidential Respondents’ commercial information, including the

information on the advertising dissemination schedules.
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ATTACHMENT 2




ATTACHMENT 3

{(REDACTED}



ATTACHMENT 4

{REDACTED}



ATTACHMENT 5

(REDACTED}



ATTACHMENT 6

{REDACTED}



