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j 1. NTSP’s Defense of the ALJ ’s Informatlon-Dlssemmatlon Proviso Mlsconstrues the
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} purely factual information” or “expressing views relevant to various health plans.” ID 94. As we
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1 cases). Sécond, as a factual matter, NTSP’s claim that it was merely attempting to get CIGNA to
J iive up to its contractual obligations is simply implausible. |

NTSP threatened to terminate its contract with CIGNA after CIGNA reﬁlsed NTSP’s
demand that»the payor éliow primary care physicians (PCPs) to participate in a contract that
B expfessly covered only NTSP »“spec_ialists.” IDF 237-44. Not surprisihgly, N’I‘_SP’s own '

documents reflect the ordinarv distinction between PCPs and “snecialists.” See. e.o.. CX 1 U7at _

| ; ~ NTSP initially suggested that CIGNA include PCPs simbly as a “good faith gesture” during
B negotiations with CIGNA over another iésue. IDF 238. In the face of NTSP’s termination threat,
however, CIGNA acceded to NTSP’s fee demands. IDF 245-48.

We also note that NTSP says one of the agreements that CIGNA failed to honor was “a

risk contract containing a pay-for-performance bonus” (RRB 30), but it called this same contract

‘a “tman ol aogreatment’? axrhen nrecanting 14 o e mnhvrarrianae TR VST st YV Q10 (50



Aetna

. ' NTSP says “[t]he situation with Aetna involved a dispute and class action litigation”
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! RRB at 30.° But NTSP’s contemporaneous documents state: “It is important to understand that

. this lawsuit is in no way directed towards Aetna as we believe Aetna is simply a third party
| : _ :
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| against MSM could possibly justify its collective fee negotiations with Aetna.

NTSP also cannot explain how the proposed order would prevent it from engaging in

litigation, whether individually or as a class representative. The proposed order bars NTSP from




| ~ IV. NTSP’s “Policy” Obiection to the Proposed Order Is Merelv a Recvcling of Its
] —

Failed Spillover Defense
l

| NTSP claims that the nrogc')sed grgg ggglg BECVCEE )3 gi ssouace “E Bisicig Eg work’;
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" 31)-an assertion that is‘manifestly false. See, e.g., CAB 40-41 (noting rspillover benefits

theoretically possible but finding a lack of any logical nexus between price fixing and the

claimed efficiencies); IDF 380 (finding any spillover benefits that might occur do not require

| collective fee setting).
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. NTSP’s vague assertions about “physician teamwork efforts” as a defense for price fixing would
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| Conclusion
For the reasons set forth above and in Complaint Counsel’s Answering and Cross-Appeal
. Brief, the Commission should modify the ALJ’s order as requested by Complaint Counsel.

| : ' ‘ , Respectfully submitted,

J “Mihal %wl/z&f/ |

2 : ' ' Michael Bloom
- Director of Litigation
.- Bureau of Competition

April 28, 2005
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