UNITED STATES OF AMERICA

BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

Evanston Northwestern Healthcare Docket No. 9315

Corporation,
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RESPONDENT’S OPPOSITION TO COMPLAINT COUNSEL’S
RENEWED MOTION FOR THE ADMISSION OF PORTIONS OF
DR. JONATHAN BAKER’S EXPERT REPORTS INTO EVIDENCE
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Proceedings, 16 C.F.R. § 3.22(c), Respondent Evanston Northwestern Healthcare Corporation




2. “[T]o ensure that there’s no harm to ENH on this issue, I will give them

an opportunity as well to offer, for impeachment purposes only, any prior statements by any
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This Court should stand by both rulings and thus deny Complaint Counsel’s

Moatian Fiﬁﬁm}ﬂﬂjqf_ﬂm&ﬂ asserts that jt should be allowed ta niit info evidence_as a
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revisions of one subsection of his report (Paragraphs 56-67) as well as the corresponding
summary of conclusions paragraph (Paragraph 16). Tr. 4803 (Ex. 4).3

Professor Baker’s test in his supplemented report did not change from his initial

report — i.e., he was always examining ENH in comparison to the overall average price levels

(“MCOs”), because the overall average has more information about the price in the market

alleged by Complaint Counsel, and forms a reasonable approximation for the predicted upper
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Price increases resulting from learning about demand are not anticompetitive because they
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that learning about demand is a plausible, alternative explanation for the price increases at

issue, Complaint Counsel’s experts failed to debunk this theory’s viability in this case.
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Respondent’s experts — a mistake that was corrected long before trial — into affirmative
evidence to make up for Complaint Counsel’s failure to meet its burden of proof.
ARGUMENT

L Professor Baker’s Expert Reports Constitute Inadmissible Hearsay, Not Party
Admissions

Expert Reports are “merely discovery materials” and are presumptively
inadmissible. Blue Cross & Blue Shield United v. Marshfield Clinic, 152 F.3d 588, 595 (7th
Cir. 1998). Complaint Counsel’s sole argument to admit Professor Baker’s expert report is that

it purportedly constitutes a party admission under Rule 801(d)(2). See Mot. at 4. Rule

801(d)(2), which governs party admissions, generally provides that a statement is not hearsay if







discretion in refusing to admit the report as an exhibit.
Id. at *9-10 (emphasis added). As in Potts, Professor Baker testified extensively at trial as to
his opinion, the mistake he made in a portion of his original report, and the reasons why he
corrected those portions of his initial report. Tr. 4599-4600 (Ex. 3), 4686-92 (Ex. 4). Thus, as
in Potts, excerpts from Professor Baker’s reports should be excluded.

The purported “leading case” on this issue cited by Complaint Counsel,

Glendale Fed. Bank v. United States, 39 Fed. Cl. 422 (1997), actually supports Respondent’s
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Complaint Counsel mischaracterizes this holding when arguing that “[i]n
Glendale, the court held that the expert’s out-of-court statements were a statement of an agent
of the party, and therefore admissible[.]” Mot. at 4 (emphasis added). Glendale plainly did
not find that testifying experts serve as a party’s agent for purposes of FRE 801(d)(2)(D), as

Complaint Counsel asserts. Glendale, 39 Fed. Cl. at 424 (finding that, before trial, expert “is
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will not put [Respondent] in a position where [it] might be unduly harmed by this ruling, so I
will give [Respondent] that opportunity. So, you [referring to Respondent’s counsel] can as
well offer those statements by any expert from complaint counsel for the same purpose.” Tr.
5117 (Ex. 2).

Based on this prior ruling by the Court, if Complaint Counsel were permitted to
submit into evidence the proffered statements by Professor Baker for the truth of the matters
asserted therein, Respondent requests a reciprocal opportunity to submit into evidence, for the

truth of the matters asserted therein, portions of Dr. Werden’s deposition transcript (Ex. 6).

common sense, clearly_dictate that the FRE must be aoolied in the same manper as to hoth Resnondent and

® Dr. Werden’s deposition testimony fits squarely w1thm the Glendale holdmg, even though Complamt Counsel
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