
UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 

In the matter of 
) 

Evanston Northwestern Healthcare Docket No. 93 15 
Corporation, 

a corporation Public Record Version 
) 

RESPONDENT'S OPPOSITION TO COMPLAINT COUNSEL'S 
RENEWED MOTION FOR THE ADMISSION OF PORTIONS OF 

DR. JONATHAN BAKER'S EXPERT REPORTS INTO EVIDENCE 

Pursuant to the Federal Trade Commission's Rules of Practice for Adjudicative 

Proceedings, 16 C.F.R. § 3.22(c), Respondent Evanston Northwestern Healthcare Corporation 

("ENH"), by counsel, hereby opposes Complaint Counsel's Renewed Motion for the 

Admission of Portions of Dr. Jonathan Baker's Expert Reports into Evidence ("Motion"). 

INTRODUCTION 

Two weeks after the close of trial, and a month after this issue was first raised, 

Complaint Counsel seeks reconsideration of two prior rulings by this Court: 

1. Expert reports are inadmissible "hearsay and should not be admitted" - 

"as a rule, we do not enter expert reports in the 



2. "[Tlo ensure that there's no harm to ENH on this issue, I will give them 

an opportunity as well to offer, for impeachment purposes only, any prior statements by any 

expert of complaint counsel that they would also offer." Tr. 51 13-14 (Ex. 2). 

This Court should stand by both rulings and thus deny Complaint Counsel's 

Motion. First, Complaint Counsel asserts that it should be allowed to put into evidence, as a 

party admission, portions of Professor Baker's initial report that were supplemented by him 

more than three weeks before his deposition and two months before his trial testimony. But 

Complaint Counsel cites no authority, and we are aware of none, holding that an expert's 

statements that were corrected before trial fall within the party admission hearsay exception. 

Accordingly, as this Court already held, Professor Baker's statements at issue should come into 

evidence solely for impeachment purposes.2 The Court's evidentiary rulings were 

findamentally fair, as Complaint Counsel had - and took advantage of - the opportunity at 

trial to cross-examine Professor Baker on the differences between his initial and supplemented 

reports. 

Second, Complaint Counsel takes the unprecedented position that the parties 

should be subject to different applications of the Federal Rules of Evidence ("FRE). 

According to Complaint Counsel, it should be permitted to submit portions of Professor 

Baker's initial report into evidence for the truth of the matters asserted therein, but Respondent 

should not have the same right to submit into evidence statements by Complaint Counsel's 

experts. See Mot. at 3 n.5. Complaint Counsel should not be allowed to have it both ways. If 

Under this holding, it makes no sense to admit RX-2040 (a set of tables from Professor Baker's second report) 
and RX-2041 (a graph from Professor Baker's second report) for impeachment purposes. These materials are not 
even discussed in the selected portions of Professor Baker's reports that Complaint Counsel has offered into 
evidence. Accordingly, an order denying Complaint Counsel's Motion should specify that these two exhibits are 
excluded from evidence. 





revisions of one subsection of his report (Paragraphs 56-67) as 



Price increases resulting fi-om learning about demand are not anticompetitive because they 

result from new information, not a loss of competition. Tr. 4655-56 (Ex. 4). While admitting 

that learning about demand is a plausible, alternative explanation for the price increases at 

issue, Complaint Counsel's experts failed to debunk this theory's viability in this case. 

Complaint Counsel's Motion is nothing more than an 



In theory, despite the fact that one party retained and paid for the 
services of an expert witness, expert witnesses are supposed to 
testify impartially in the sphere 



extensively at trial as to his opinion, including the reasons his 
opinion changed @om his Jirst report, the judge acted within his 
discretion in refusing to admit the report as an exhibit. 

Id. at *9-10 (emphasis added). As in Potts, Professor Baker testified extensively at trial as to 

his opinion, the mistake he made in a portion of his original report, and the reasons why he 

corrected those portions of his initial report. Tr. 4599-4600 (Ex. 3), 4686-92 (Ex. 4). Thus, as 

in Potts, excerpts from Professor Baker's reports should be excluded. 

The purported "leading case" on this issue cited by Complaint Counsel, 

Glendale Fed. Bank v. United States, 39 Fed. C1. 422 (1997), actually supports Respondent's 

position.6 The Court of Federal Claims in Glendale cited Kirk with approval when holding 

that: "Even at the time of his deposition [an expert] remains autonomous. He is not the 

sponsoring party's agent at any time merely because he is retained as its expert witness." Id. at 

424. The court, however, ultimately held that statements that the expert has been authorized 

by a party to make as of thefirst day of trial do constitute a party admission: 

By the beginning of trial it is fair to tie the party to the statements 
of its experts. When admitting expert deposition testimony 
under FRE 801(d)(2)(C) we need not find that these experts are 
obligated to do the sponsoring party's b2ring party's 0-eoe are 



Complaint Counsel mischaracterizes this holding when arguing that "[iln 

Glendale, the court held that the expert's out-of-court statements were a statement of an agent 

of the party, and thehU2.125 143.5199 718 
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