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COMPLAINT COUNSEL’S RENEWED MOTION FOR THE ADMISSION: OF
PORTIONS OF DR. JONATHAN BAKER’S EXPERT REPORTS INTO EVIDENCE
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Baker’s reports. In these excerpts,’ Dr. Baker confirmed that T ]






By this mnfion_Comolaint Connsel serkstn infrndnce.as avidence these factnal findines
and analysis of Dr. Baker.* RX-2038 and RX-2039 are the relevant excerpts from the reports of

Dr. Baker. RX-2040 is a set of four tables from Dr. Baker’s reports setting forth the data. RX-

2041 is a graph from his second report which reflect the corrections in the fourth table in RX-
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Respondent exercised market power after the merger, and they are admissible evidence as a party

admission.’

4 Complaint Counsel notes that, in its Order on March 28, 2005, the Court admitted

the designated portions of Dr. Baker’s report into evidence for impeachment purposes, Tr. 5113,
and that portion of the Court’s decision is not at issue here.

> In its March 28, 2005, ruling, the Court offered Respondent the opportunity to
T designate pﬁﬁi’dﬁs’”@f' Theﬁfépbﬁsﬁ'()‘f‘c(’)m}ﬂﬁvi—ﬁfct)ﬁﬁ's‘e'l"S' experts for impeachment purposes after 7
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ARGUMENT

The Excerpts of Dr. Baker’s Expert Reports are Admissible
for the Truth of the Matter Asserted Therein
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made during the existence of the relationship. F.R.E. 801(d)(2)(D). “The tradition [in applying
Rule 801(d)(2)(D)] has been to test the admissibility of statements by agents, as admissions, by

applying the usual test of ag’ency.” F.R.E. 801, Advisory Committee Notes. Here, Dr. Baker’s

rgr_‘nnrtmrgﬁamgpﬁ__ ntshy an aeent of Resnondent cnneerning matters within the scone nf Dr

Baker’s agency and made during the existence of the agency relationship.
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CONCLUSION

For the foregoing reasons, the excerpts of the expert reports of Jonathan Baker, RX-2038,
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opponent under Federal Rule of Evidence 801(d)(2)(D).

Respectfullv submitted.
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Thomas H. Brock, Esq.
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UNITED STATES OF AMERICA
THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

)

In the matter of )

» )

Evanston Northwestern Healthcare )
Corporation, ) Docket No. 9315

a corporation. )

)

ORDER

1t1s heregy,

ORDERED, that the excerpts of the expert reports of Jonathan Baker, RX-2038, RX-

2039, RX-2040, and RX-2041, are admitted into evidence.

ORDERED:

Stephen J. McGuire _
Chief Administrative Law Judge

Date:







