


II. POSITIONS OF THE PARTIES

In its motion, Complaint Counsel asserts that Respondents engaged in acts affecting
commerce as alleged in the Complaint; Respondents operated a common business enterprise as
alleged in the Complaint; Respondents made the claims challenged in the Complaint; and
Respondents’ claims are material to consumers. Motion 4-77. In their oppositions, Respondents
assert that disputed issues of material facts preclude granting Complaint Counsel’s motion.
Opposition at 2-84; Friedlander Opposition at 4-20.

III. SUMMARY DECISION STANDARD

- ~S Fhd. A

rendered . . . if the pleadings and any depositions, answers to interrogatories, admissions on file,
and affidavits show that there is no genuine issue as to any material fact and that the moving
party is entitled to such decision as a matter of law.” 16 C.F.R. § 3.24(a)(2). Commission Rule
3.24(a)(3) provides that once a motion for summary decision is made and adequately supported
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IV. GENUINE ISSUES OF MATERIAL FACT EXIST

of commerce, common enterprise, advertising interpretation, and the materiality of the alleged
claims in this matter. Motion at 1. Complaint Counsel alleges that each of the five corporate
Respondents and each of the three individual Respondents engaged in acts or practices in or
affecting commerce. Motion at 4-13. Complaint Counsel argues that Respondents operated a
common business enterprise as alleged in the Complaint on the basis of: common control;
common office space; common employees or personnel; advertising and product continuity;
common accounting, payroll, and record-keeping; routine transfers or commingling of funds; and
use of goodwill for the Basic Research family of companies. Motion at 15-30. Complaint
Counsel contends that the uncontroverted evidence demonstrates that Respondents made the
challenged claims. Motion at 30-71. In addition, Complaint Counsel argues that Respondents’
advertising claims are material to consumers. Motion at 72-77.

Respondents contend that Complaint Counsel is barred from proceeding on an implied
subjective claim theory under the First Amendment, Fifth Amendment, and Administrative
Procedure Act. Opposition at 9-36. Respondents argue that there are genuine issues of material
fact as to whether the ads at issue conveyed the allegedly implied messages and whether the
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V. CONCLUSION AND ORDER

As descrlbed above the genume issues of fact raised by the pleadings can only be

summary decision, as a matter of law, at this stage of the proceeding. For the above-stated
reasons, Complaint Counsel, the moving party, is not entitled to partial summary decision as a -
matter of law.” Complaint Counsel’s motion for partial summary decision is DENIED.

ORDERED:

Chief Administrative Law Judge

Date: June 27, 2005



