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Wilson did not rely oit those two propositions to reach her conclusion that the merger
, , ‘

created or enhanced market POWET. InsteaiDrﬁgaé—Wilson conducted a scientific

inquiry into the nature of the post merger pricing and only after that inquiry did she -

_} (Haas-Wilson, Tr. 275960, in camera)
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Response to Finding No. 970: '

The finding is irrelevant. There is no basis in the record for finding it necessary to

] '

mespmams tba Spnompcanis dropaaiode o agea. £
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I} (Hes-Wilson, Tr. 2817-18, in camera). { AR

Further, Ms. Ballengee’s own testimony in this matter is the best evidence of

B ol O T WVRTN e atimer e 1 g F e

r

j

y . viewed Evanston and nghland Park as altematlves to each other pl‘lOI' to the merger N

A
!

(Ballengee, Tr. 166. See CCREF 975),

o7 (I
(Mendonsa, Tr. 562-63, in camera).

{
} (Mendonsa, Tr.
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Response to Fmdlng No. 977:

The finding s irrclevant. {—

(Mendonsa Tr. 530, in
 camera). {_

I ('(ondonsa, Tr. 569, in
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the full testimblﬂal tecord: : _ . :
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a strong negotiating position” because there were nql alternatives to which One Health

could turn. “We knew that we had to geta contract with the hospital . . . essentially

+ . : .
dad 4l o Ttk 0L a9 MAT_____ TV, 10 1N\

Nowhere in Dr. Haas-Wilson’s testimony does she say that managed care T

nreanizatigns need tg “nlay” one hospital nff against the agher for her theoty fo he valid

(See Haas-Wilson, Tr. 2476). This is simply a straw man, without substance created by

the Besnondents sn that thev can nack it domm  Howewer itis ircelevant tn Dr Haas-
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Respo;lse to Finding No. 981; ' oot
- Respondent misstates the record. Dr. Haas-Wilson never answered any question
with regard to Humana’s-tesﬁmony on this point. There is no evidence in the record a:t ail
on this issue at this point in the transcript. : ped
Nowhere in Dr. Haas-Wilson’s testimony does she say that mé.naged care

organizations need to “play” one hospital off against the other for her theory to be valid. .

(See Haas-Wilson, Tr. 2476). This is simply a straw mén, without substance created by
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favor of Evanston, thtt would have had a véfy negative effect on Highland Park.); Spaeth,

Tr. 2172-73, 2178-79 (Highland Park executives knéw that the hospital could not sustain

S : , :
network.). See also Newton, Tr. 303 (“If we’re looking for a particular price or a
t
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~ without ENH was One Health. See CCFF 1101-77 for the complete story of One
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(Haas-Wilson, Tr. 2769-70, in camera).
' _ :
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- Complaitit Counsel have no specific response.

o83, {
|, (11::25- W ilson,

Tr. 2773, in camera). {

(Mdaas-Wilson. Tr. 2773. in camera).

Response to Finding No. 988:-
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exclude many hospitdls for sélective contracting to be prevalent. (See Haas-Wilson, Tr.
| '

2459-60). Second, ‘health plan tesﬁmony demonstra{es that selective contracting is very

prevalent in the Chicago area. (See Neary, Tr. 587-88 (Before the merger, One Health’s

. : N ' : .
selectivity in chodsing hospitals for its network forced hospitals to compete harder for the
|

health plan’s busihess.)';. Mendonsa, Tr. 484, 485, 491 (Aetna contracts with about 88 -out T

L}
nfz éﬂt né 1!’¥]slmlrnitn]p in fhn.(‘higgzﬂ.g

~ can have the right pri'cing,” and “the proper access to get the business.”); Ballengee, Tr.

. . _ .
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R v experience); CCFF 1080-84 ('PHCS experience); CCFF 1152-62 (One Health

experience); CCFF 1204-10 (Aetna experience); CCFF 1281-88 (Unicare experience)).
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physwlans making [Highland Park Healthcare Inc.] indispensable to any major player i in the
managed care market.” (RX 367 at ENH DR 4205). A ’

Response to Finding No. 1001: ' .

Respondent’s finding is contradicted by other regord evidence. Evanston’s

ﬁ E E !E EI Eﬁﬁ “I iiI :Ekln ? yyran alonrlu 38 oaman inotancan in tha wn-ﬂrr\t

e N

power context. For example, part of the “market inflpence” goal in the NH North

' proposed merger was to “capture 30-40% of key health plans” and achieve a level of

from “market influence.” NH North was to differentiate itself with “superior outcomes”







This proposed finding is'incomplete and misie'ading. {— :

‘7

Y . (B2ker, Tr. 4619-




B} (Haas-Wilson Tr. 2614-15, in camera;
. N ‘
see also CCFF 600-608).

Dr. Baker himself found that outpatient prices increased more at ENH relative to S

11' santrnl orovm than innatient nripgs _((CCRFE 10041 '
L B ——

— e S —

In any gvent, Dr. Baker, the sole source cited for this finding, lacked credibility.

 (See CCFF 1742-1762). .. .

E _ _ ! (Baker, Tr. 4642-43, in camera). .

" Response to Fin(ijng No. 1006:
'lJ

Complamt Counsel have no spec1ﬁc response. '

1007, (R
B (B:kor, Tr. 4621, 4740, in camera). (N

alrow Tew ALNT 20 ATEL jva cac-rase) .
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Response to Finding No. 1007:

Complaint Cbunsel have no specific response.









e findine is also irrelevent. (I 0

—————
| | —} (CCEF497-

502).

'

In any event, the sole source for this proposed finding is Dr. Baker, who lacked

credibility. (See CCFF 1742-1762), - - '

Resnonse to Finding No. 1011: .

This proposed finding s incorrect. {—

Such actions lead to the conclusion that Dr. Baker lacked credibility. (See CCFF 1742-

1762).













In any event, the sole source for this prgpqs_e'd finding is Dr. Baker, who lacked

. N credibility. (See CCFF 1742-1762). '
- ———————————————

1015. (S
_} (Baker, Tr.

4627-28 in camera).

| (Baker, Tr. 4640-4643, in camera).

See also CCRFF 1012-1014 dlscussmg that the clanned problerns did not affect Dr.

Baker’s analysis.
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: . 1020. Dr. Haas-Wilkon reached this conclusion before doing any analysis of the claims
. rln:fn_nr\d_h-; Fm vorriovimem e damanlil o ¢_.,._Ai,El;__A_ '/TT_ L XYTUI_
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Wilson testified that she had not reached a conclﬁsion prior to the filing of the Complaint

-
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be potential explanations for the large post-merger ﬁri‘ce increase at ENEL” (Haas-

0 Wilson, Tr.2480-81). (N (-

y |

(Noether, Tr. 6239-43 in
camera) (I

(Noether, Tr. 6240-43 in camera).
" See also CCRFF 894-923 for Complaint Counsel’s reply to thekeffcct of the

ammamnlldinn ALY A bl b Ak TORTTT e 3 TT 500l
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. — (Nocther, Tr. 6113, in camera).

Response to Fmdmg No. 1025

This proposed fmdmg is incorrect. {_
(Haas-Wilson, Tr. 2451-52). (™~

—————————————————

I (oo Wilson, Tr. 2732-34. See CCFF 394-487). (NN
4‘&:& ’)ﬂ"—" nhr““ﬂ."“? (doviarimnm bl o—run-4
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market as inpatient services.)). -
e .|

'
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Bl (Haas-Wilson, Tr. 2487-88). ([
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- This is ponsistent with the findine kv Nr Raker thatrelative to N Noether's

=

control group outpatient prices increased at ENH faster than inpatient prices post-merger.

(See CCRFF 1004).










Tr. 2853, in camera).

Response to Finding No. 1029:

The fmding is irrelevant. This proposed finding is irrelevant and incomplete and

misleading. I

Plamale oo o Tocan 1 ol T _u_ al . ______ . \
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3 Dr Haas-Wilson’s Control Groups Are Not An
' Appropriate Basis For Measuring Relative Price
Changes '
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" Tr. 5997). . .

Resnonsé to Findiim.No'. 1032

| Complamt Counsel have no specific response

1033, {—

(Haas-Wilson, Tr. 2858-59, in camera). {

(Haas-Wilson, Tr. 2859, in camera).
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Complamt Counsel haveno specific response.

1034, {—

(Haas-Wilson, Tr 2857 in camera)

i Response to Fmdmg No. 1034
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: _Response to Finding No. 1036: : B
The second sentence of the finding is incorrect. Dr. Noether’s‘own “academic”
- . 1

- control group that she and Dr. Baker used to compare price levels with ENH demonstrate
’ ‘" A v

the danger of an under-inclusive control group. Dr. Noether creates a control group that .

l‘_i"" P smr it czyam e mimra lhmanta 1 A A4 /. MAAETY 101 4 10N a1 1|

e

, oo A

those hospitals don’t look a lot like ENH. (See CCFF 1912-1926). Then Dr. Noether

H
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This proposed finding is incomplete and misleading. There is no evidence of any
. . } 1A
systematic bias that would make the results from using Dr. Haas-Wilson’s control groups

A

invalid.. Dr. Haas-Wilson’s control groups give the same results as Dr. Noether’s control

! . group when studying price changes. {EEEEEE

(See CCFF 497-502).




(Haas-Wilson, Tr. 2871, ir camera).

V Response to Finding No. 1042: ‘ .
This proposed, finding is irrelevant. (.

LT i ]

I (Haas-Wilson, Tr. 2616, 2619-20, in camera).

] 1

_ 1043 (.

I —————
e

(Haas-Wilson, Tr.

287, in camera). ~ *

‘Response to Finding No. 1043:
. 'l.' ’

| Thin mcove r.hum o N
‘ ﬁ |
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- her teachmg control group met the COTH criteria. R

1044. {_

.

>
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. . Response to Finding No. 1044: - - |

A
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' ., This proposed finding is incomplete and misleadin_
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to establish thé ftleVance of a MCO’s revenues to a hospital, much less how this relates -

to a hospital’s bargaining leverage. (I













The SCQODd,SﬁTUénCE_anbLS" nrannsed finding is ireelexant (N

A

—} (s o
Wilson, Tr. 2746, 1 cariera). {—

4696, in camera).

Response to Fmdmg No. 1052:
'T'hm nroanncad f‘ndlno 1c ineamnlote and mtcleading I_






Response to Finding No. 1055:

Complaint Counsel have no specific response -

1056. {_

Response to Filidihig No. 1056

Complaint Counsel have no specific response.

S . 1057, { | |




2832-33, in camera). |

I . (:225- Wilson, Tr. 2830,

Response to Finding No 1058: S o d

" " This proposed finding is mcomplete and mlsleadlng {—

|
I

} (Haas-Wilson, Tr. 2643, in éamera; CCFF 695). {_

b (CCFF 1747, in camera). (NG

} (CCFF 1747, in camera) {—
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Thus, the learning about demand explanation itself is without merit and

S

implausible. (See CCFF 1763-2031).

" , 1060. Significantly, both Dr. Haas-Wilson’s theory of enhancement and exercise of '
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This proposed finding is incomplete and mcorrect First, Respondent

mischaracterizes the. festimony of Dir Haas-Wilsan J_—

1064. (I

(Haas-Wilson, Tr. 2835, in camiera; Noether,

Tr. 5990).

Response to Finding No. 1064:

This nronosed findine is incorrect for several reasons (N










“academic” control gfoup. (Noethér, Tr. 5993). The selection of high priced hospitals
. | o

facinclicion in her “a~edem’ "i_r‘ﬂ['ﬂm _gmlwd | fhomans s ot b en -
X -

comparing to ENH (CCI.;“F 1818-1820). Conversely, the exclusion of lower priced
. ' ‘ ' . . )
hospitals from Dr. Noether’s “academic”control group also raise the average price that
t . . .

Dr. Noether was comparing to ENH. - "

L] '

1066. Dr No&ther'develnned her contral groning hy jmkigj varions characteristicg af




1

Louis Weiss, Northwest Community, Resurrection and St. Francis) met only one of Dr.
Noether’s criteria. (Noether, Tr. 6214). Case-mix index alone would not have been an effectlve

tirner +mn anlant Anndamada ammbenl ccnise Laawlinla ATaail o To FAAa1An










The con¢lusiéh to be ‘drawn from thése facts is that there would be no bias by

including these five hospitals in a comparison grouﬁ to Evanston, but that excluding them

— ™ iy~ e ) i e iy I’ M e —

1068. Dr. Noether used the number of DRGs to measure the breadth of service. o
s, .

D vt e g~ s

affecte the demand far it derviices (Naether Tr 5994y Tn defininag her acrademir eontral oronm
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Response to Finding No. 1070:
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. ' ' . .
ot 133 . 11 Ly 11 3 i

the general acute care hospitals in the Chicago PMSA. (Haas-Wilson, Tr. 2548) In hef

ndn-rherging cbntrol« gréﬁp, Dr. Haas-Wilson included all the hospitals in the Chicago

: A ! .
PMSA that were nat involved in merger with another hasnital h

(Haas-Wilson, Tr. 2548-49). In her teaching control group, Dr. Haas-Wilson included all o

R S & O =}







~ (Foucre,”Tr.' 1114 in camera)  —

e inggmera). Ip 1CTE Was aﬁkedgyb'chbnmira]s_in_(_‘

, _} (RX 1208 at UNCENH

3380), {—} (Foucre, Tr. 1129

. af aigr tgaching hasnitols and she identifiedt | ovalogtyiugrai MadioghCantar

Universify of Chicago, Rush Presbyterian, and Northwestern Memorial. She explicitly

excluded the three' ENH h(')spitais from that group. (F oucre, Tr. 936).

Nor did Ms. Ballengee testify that ENH was a “major academic hospital.” ‘She

merely testified that ENH was affiliated with Northwestern Medical School (Ballengee,

Tr. 202). When asked snecifically in trrms of services and analite_whethey she thopaht

f

ENH was comparable to Northwestem Memorial, Loyola, Umver51ty of Ch1cago or Rush







(Haas-Wilson, 2706 in camera).

Response to Finding No. 1082: B .
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criticism of Dr. Noethér’s control group on this point is {_ :

| '(Haas-WilsAon, Tr. 2701- ,

'

02 in camiera (diséussing DX 7058)
-1088. In any event, solid organ transplants and extensive burn treatments are a very '
small portlon —.8 of 1% — of the total number of services prov’lded at any of the academic control

_ ' eraup hosnitals ,(Naether Tr AON2) . _ —

- Response to Finding No. 1088: _

The finding is 1rre1evant Because quaternary services require very specific
~ human capital, and also very spemahzed physmal the hospltals that prov1de quaternary
services are thought of as different than hospitals that do not. (Haas-Wilson, Tr.-2701).

That Northwestern Memorial. Lovola. Rush-Preshvterian-St. Tnke’s_and Universitv of

Chicago are different in the types of cases they treat can be seen by the difference in case

mix index at those hospitals and at ENH. (Haas-Wilson, Tr. 269_9-2700 (discuésing DX

7057).
: 1089. For example, as a percentage of total discharges, organ transplants at the
University of Illinois may account for as little as eight-tenths of 1%. (Dorsey, Tr. 1473)

'

Response to Finding No. 1089: |

-The finding is irrelevant. The percentage of cases that are organ transplants is

irrelevant. (See CCRFF 1088). Moreover, the University of Illinois is one of the

‘._1 L [ IJ)L

T )




irrelevant.
. [}

1090. Finally, Evanston Hospital at one point did provide extensive burn services, but
elected to termmate that program, because demand for these types of serv1ces was significantly-

' Response to Finding No. 1090
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Response to Finding No. 1093: - L
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Response to Findimz No. 1100:

]
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l= ha - . .
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Response to Finding No. 1101:

The finding is misleading. The commercial payer claims data had advantages to

' the emnirical economist that other data did not Tt was like “o0ld” (Haa<-Wilson Tr.



camera), in camera; Haas-Wilson, Tr. 2571-73 (discussing DX 7020 at 2, in camera), in
- , ' ,

camerq: Haas-Wilsop. Te.2584-85 (discussine DX_7020 af 2y camera) in camerg, |

d

Haas-Wilson, Tr 2630 31 (dlscussmg DX 7018, in camera), in camera).

1103,

(Noether, Tr. 6053, in camera).

B s 4 e e, I >

2 £« , b 1
(Noether, Tr. 6055, in camera).




| (Baker, Tr. 4642, in camerd). -




(Noether, Tr. 6056-6057, in camera).

Response to Fih(}ihg No. 1'107:

~ Complaint Counsel have no specific response.

1105,
I (Nocthr, Tr. 6057,

in camera). {

p (Noether, Tr. 6057, in

Response to Finding No. 1108: *©
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I . (i, Tr. 4797
in camera), and (N
_ (Dr. Hoas Wilon, Tr. 261215 incamera),
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in the industry. (See CCRFF'99, 1065).
o t ',

Response to Finding No. 1112:

The ﬁndmg is incorrect. All of Dr. Noether’s conclusions about empirical !

analysis conﬁﬁl’ung the Iearnmg about demand theory are invalid because she rehed on an

: mappropnate and biased control group to compare price levels. (See CCFF 1814- 1940)
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=! (Noether, Tr. 6065, in camera; RX 1912 at 147,

" in camera). { ‘(Noether,

=

h;=' !

" Response to Finding No. 1115: - 3 !

The fidding'is incorrect. All of Dr. N_oéther’é conclusions about empirical

Frﬂ‘(i‘iﬂ nonﬁminn tha lanenina nhnnt Anmr\hr:l thacs:t ara intrelid hannirna aha walind fas it
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inappropriate and biased control group to compare price levels. (See CCFF 181'4-1940).

1119, {—
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. g
Response to Finding No. 1121: '
- The finding is incorrect. § |

b (Haas-Wilson, Tr. 2727-28). Moreover, all of Dr.
Noether’s conclusions about empirical analysis confirming the learning about demand -

theory are invalid because she relied on an inéppropriate and biased control group to

' -compare price levels. (See CCFF 1814-1940). '

S,




Response to Fi'l'ldinﬁ"No. 1122:
= , ,

Complaint Counsel have no specific responsé.

(Noether, Tr. 6073, in camera).

Response to Fmdmg No 1123 ‘ ' ' , !

The fidding'is misleading. {_

(Haas-Wilson, Tr. 2646 (discussing DX 7047), in camera; Baker, Tr.

. 4746, in camera). Even just looking at the rates in the contracts that Evanston and

| .
d et L L L L TT L1 1T 1













inappropriate and biafed control gfdup to c‘oinp'are price levels. (See CCFF.1814-1940).
. ] * B

* Moreover, the finding is inconsistent with the calc_ulétions done by Dr. Baker. {JJlij i
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Response to Finding No. 1134:

~ The finding is incorrect. All of Dr. Noether’s conclusions about empirical -
! . .
analysis conﬁr_ming the learning about demand theory are invalid because she relied on an o
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A (Baker, Tr. 4739 in camera) -

determined by the relatiyg bargaining position of the twp naﬁigs._whjcb_dcﬁmls yonn the

alternatives available to each party. (}laas-Wiléon, Tr. 2469-70). While, everything else

' - being constant, a larger payor would have a better bargaining position than a smaller -

[ ’ ) .
’ ¥ mmxsne (Jlac= Qllreers Te - 27620 - Laakd & soary o - DY *“,—Ej!a\ fi j(lf_










Resﬁonse to Finding'No, 1140: '

I '

The finding is misleading. Dr. Baker did no_tl select the hospitals that went into the

“academic” cdntrol, groﬁé and did not know why Dr. Noether excluded any particular

[ .
)
1- 2 e L a1t 1 1 L a1 at . i1 e . & S, S




—} (Baker, Tr. 4662-63, in camera),
! (Baker, Tr. 4730, in  camerd).

Resnpnse tp Bindine No_1142-

 The finding i misieading. (I

I (Ccrr 1753-53). (A

o _ (CCFF 1761-62) Moreover, Dr.

Baker lacks credibility. (CCFF 1742- 62)

Dr. Baker did not select the hospitals that went into the “academic™ control group






and did not know why Dr. Noether excluded any paﬁiéular hospitalé from the control

1 ' B —_— 1 B Rl t—= - - = — Ty

— 1

- Therefore, all of Dr. Baker’s conclusions about empifical a‘nalysis confirming the learning

ﬂ ﬂ*f*é

t

¥ . b1ased control group to compare price levels. (See CCFF 1814- 1940)
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1145, {—




ROREE N KN R L SUIP |

"o

} Response to Fmdmg No. 1147

 Thecited. Source does not say {— B
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Baker and Dr. Noether used Dr. Noether’s control groups, which are inappropriate and

- biased so any conclusions they dratw about empirical analysis confirming the learning
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two control groups are meamngless Dr. Noether s use of those terms is not con51stent
ot

with others in the industry. (See CCRFF 99, 1065) Moreover Dr Baker lacks
S

cred1b111ty (CCFF 1742- 62)

y 1152 {—

(Baker Tr 4674, 4681-82, 4699, in camera).

Response to Finding No. 1152:




Response to Fiiidin ‘No. 1153:

The finding is misleading. Dr. Baker did nof select the hospitals that went into the
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1814-1940). Moreover, since Dr. Baker simply used Dr. Noether’s “academic” and
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(CCFF 1744-1760: Hias-Wilson. Tr. 2721-39)

il rofess aker’s Emniriral A nalueic Nuarctates ENHs
‘%H :

Post-Merger Price Increase Because That Analysis Does
Not Measure Quality-Adjusted Prlces

1156. {—

(Baker, Tr. 4629-30, o

4799, in camera) o o '
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Response to Fmdmg No. 1156:

The finding is incorrect. {—

t

('B’aker, Tr. 4799-4800). The only expert in this case that compared'quality changes at
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Resgonse to FmdmgoNo 1161

ﬂ_ﬁi“‘ LS —

—} (Baker, Tr. 479- 4800)

b _1‘_"“‘ e L e_ﬁ?jﬂlﬁ*‘m"" =SS




‘expert for the Complaint Counsel. (Haas-Wilson, Tr. 2586-88). Dr. Romano found no.
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VIII. MERGER IMPACT ON QUALITY B

A. Definition And Measurement Of Healthcare Quality

ot

1. Definition Of Qualify In Healthcare

1165 Quality in healthcare is defined as the degree to Wthh health services for

ividualg apd namnlatinos inereace tha likalihgnd n

" m‘i

- - .

rncnnnnn +n F:nﬁMﬂf:. - : .

In findings 1165 to 1179, Respbndent describes the different types of quality
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1168 ENH ] healthcare quahty expert Dr. Mark Chassm was a member of the IOM -.
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with nrocess measures. are more useful than structural measures .

2. Measuring Healthcare Quality
. il
1171. Experts in the field of healthcare quality assessment investigate three different
classes of quality measures to determine if there has been a quality improvement.  The three

_different categories of health care quality measurement are structure process and outcomes.
(Chassm Tr. 5144-45; Romano, Tr. 3251).

Response to Finding No. 1171: - Lo

Complaint Counsel have no specific response.
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quality as “[t]he best possible clinical outcomes for our patients; [s]atisfaction for all of

. o '

our many customers; [r]etention of talented staff; [s]ound financial performance.” (CX
2052 at 5 (emp'hasis‘adde'd); O’Brien, Tr. 3554-55). Patients care abou% what outcomeé
‘they get when they go to ahosp1ta1 (O’Brien, Tr. 3556; Chassin, Tr. 5153, 5461) ENH

- measures outcomes in its own quahty assessments (0k Brlen Tr. 3555- 56)

t
" I f

S

I (Romano, Tr. 3066, in camera). (I

. (< omano, Tr. 3066, in

camera). (N

_} (Romano, Tr. 6333-34, in camera,. See also,

'CCFF 2122-2132).

Outcoﬁé measures are useful in measﬁring quality of care, particularly wheﬁ they
are correlated wi‘t_h' process measures. (Romano, Tr. 2988-89). In contrast, structural-
measures are insufficient by themselves to measure quality because they tell us §ery little
aboﬁt the care that is actually provided to patients. (Romano, Tr. 2988). |

1180. Another limitation of using outcome data to measure hospital quality is that some

698



outcomes occur so rarely that they are not useful as quality measures. (Romano, Tr. 3254). For
example, the occurrence of neonatal mortality at a low-risk delivery service such as HPH is so
rare that it would not be meaningful to compare changes in that outcome over time to evaluate

o = . -

treatment are so delayed after treatment is given that it is impossible to use them in deciding
whether quality changes happened as a result of a merger. (Romano, Tr. 3254). For example, for -

1










Response to Fmdmg'No 1185:

Complamt Counsel agree with this ﬁndmg

1186. Specifically, in its accredltatlon process, JCAHO considers and rates a hospltal on
approximately 1,200 explicit aspects of hospital act1v1t1es which are called elements of

F“""m s Eﬁ *ﬁﬂvﬁ e T L et fmm 33
f

outcome measures. Three-quarters of the elements are structural, and the remammg quarter
mvolves process measures. (Chassin, Tr. 5157).

' Ll b

Response to Finding No. 1186:

Respon_dent’s statement that “JCAHO does not attach any weight to outcome

. measures of quality”" (RFF 1184) is inaccurate. { [

. e FF'T“

 6333-34,in camera). a .

b. . Quality Measures Must Be Valid



properly be used to evaluate healthcare quality. (Chassin, Tr. 5145- 46) It follows that to employ

e

S 11311 o

Response to Finding No. 1188:
. On the page cited by Respondent, Dr. Romano tléstiﬁed that to employ quality
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because I would be ta‘kkmg to people who were. themselves ENH employees (Romano

T

Tr. 2980)
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opinions. Rather, it focused largely on administrative, physician, and nursing leadership
0 . B ot |
at ENH. (CCFF 2151-2155).
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was consistency among all the sources of information he was considering and to see if those
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{—} (Romano, Tr. '3136- 37, in camera (dlscussmg DX~
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attack care.

1230. Many of these 1mprovements were brought about through a substantial infusion of
capital to upgrade aging, defectlve and outmoded equlpment and fac1htles and to increase
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(RFF 1231, in camerq). (NN

et

. - I (Romano, Tr. 3093, in camera). -
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national and Illihois trends and HPH’s strong pre-merger organization — a divestiture
. | ‘ .
would be unlikely to erode them. (See, e.g., Romano, Tr. 2998, 3003-04 (discussing

national tre;nd)'; Newton;Tr. 377, 291-92 (discussing some pre-merger areas of strength)).

) oo
- .3075 in camera_

K Tr. 3075. in camera). (Seealso CCEF

2560 (noting that pfoposed order would requiré that HPH retain improvements)). .

—I

' l(Romano, Tr. 3193, in camera). These conclusions

are discussed in more detail in Section X_.A. below.

a. The Merger Improved Quality Of Care In HPH’s Ob/Gyn
Department

i Overview

' 1233. One of the quality pfoblem areas that existed at HPH before the Merger was

by remninna (Chonnin Ta S101: Cunnat L IV AOVT N Rvrdsand ¢ prcsuacs sk ebe Wlld 2 '
- {Z—lw!_—l o ——
; I

]







_ (Romano. Tr. 3188-89. 3224. 3226.-

28, 32370-32, in camera. See also CCEF 2089-2097). (I

. | A _ .
—} (Romano, Tr 3127 (dlscussmg DX 7033 at 19, in camera) in .
camera; CCFF 2143)

1234. ENH improved these Ob/Gyn services.afterthe Merger at a cost of more than
$750, OOO annually. (Silver, Tr. 3782-83, 3848-49).'

Response to Fmdmg No. 1234:.

Thic findinn 1o rral
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Resnonse to Finding No. 1236:

1

This fmdmg is incomplete. Before the merger, HPH’s fetal dlagnostlc center was
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hefore and nﬂcrmmgr Eor o discussion nn ﬂpi_ﬁn_r\jo_mg CORRRI27 Tanbnypld -
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also be mentioned that the LDRP was an innovative program develope('i‘by HPHasa pﬁrt
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(CX 6265. in camero) (N

N $

e

S (C 255

at 25, in camera).

, 1240. Dr. Chassin also relied on the trial testimony of Dr. Silver, who is the ENH
Chairman of the Department of Ob/Gyn. (Chassin, Tr. 5161; Silver, Tr. 3767). Dr. Silver
attended medical school at Northwestern University and completed his residency and fellowship
traiing in Ob/Gyn and maternal fetal medicine, respectively. Dr. Silver is Board certified in
Ob/Gyn with a subspecialty certification in maternal fetal medicine. (Silver, Tr. 3759-60). Dr.

PR A o Y v S M 1
.

the Director of the Division of Maternal/Fetal Medicine from 1994 fhrongh 2001._which mvnlveq—

the care and consultation of the high-risk obstetric patient, for example, women with multiple or
complex pregnancies. (Silver, Tr. 3763-64).









between Evanston Hospital and HPH before the Merger was that Evanston Hospital was a
state-designated Regional Perinatal Center for HPH. As a Level Two hospital, HPH sent its

high-risk expectant mothers to Evanston Hospital, a Level Three hospital, for care. That
Jm=h‘l]—‘ e el fXT e o - o=

, i
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This finding is incomplete. Before the merger, HPH’s fetal diacnostic center was

e e —————————————————————————————————————————
A
- staffed by Evanston Hosp1tal permatologlsts who spec1ahzed in high-risk pregnancies.

]
LI Ill

(Krasner, Tr. 3750). , -

iii. HPH Ob/Gyn Department Had Serious Problems Before The
' Merger

1249, {—
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(Romano, Tr. 3132, in camera).
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in delivering high quality patient care). (See alsé RX 324 at ENHL PK 029769, in

s (.
B (RX 324 at ENHL PK 29754, in camerq). (R

{ ) i Ye? U0t RAILTT RV T&ira 0 arreauc) ' ) |
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This finding is incomplete and misleading. (See CCRFF 1368-1384 (regarding

improvements HPH made to professional relationships between nurses and physicians in

the Family Birthing Center before the merger)).

1259

B (Chassin, Tr. 5198; RX 324 at ENHL PK 29773, in camera). This constituted
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(Silver, Tr. 3781, 3857-58). '
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1272. For the second trimester abortions, there was a concern that the physician
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to a physician deciding to perform any operative proqedure based on that diagnosis, or
) |

that diagnosis aloneg.
This citation also demonstrates the fallacies in Respondent’s anecdotal

methodology. Recog'il,izing that the CHRPP report documents great strides made by
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~ respectfully submits that a thorough reading of both documents, RX 324 (ACOG) and CX
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1278 ENH implemented the 1n-house coverage program at the HPH campus because it
was an issue of safety for women. (Silver, Tr. 3785).

Response to Finding No 1278

This ﬁndmg is misleading. (See CCRFF 1256 ({—

). in camera). .
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‘having in-house OB phvsician coverace. (NG

g —} (Neaman, Tr. 1399, in camera; Silver, Tr. 3932, in camera). {-
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Response to Finding 1285: | : y
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program is not merge specific).

1287, {—
I (Chassin, Tr. 5585; RX

657 at ENHL PK 29812, in camera; RX 324 at ENHL PK 29709, in camera). {

" (RX 657 at ENHL PK 29812, in camera; Chassin, Tr. 5585; Romano, Tr. 3390).

Response to Fmdmg No 1287

 This findingis incomplte {—.

"I (RX 657 at ENHL PK 29812, in camera). Regardless, CCRFF 1256
above explains why in-house OB coveragé is not merger specific. ’(Sée CCRFF 1256 .
(HPH had the financial Wherewithal to implement an in-house OB coverage program as a

~ stand-alome entity.)). .
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- PK 29812, in camera).
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. 1290. The implementation of in-house coverage had a positive influence on the nursing
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Response to Finding No. 1294: , - ‘.

[bisfi-ding jjer g

E} (cx

6265 at 25, in camera):

y ; 3 ENH Improved HPH’s Ob/Gyn Lezigler’ship And
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—} (Romano Tr. 3132-33, 3451 in cézmera)

1300 By mstalhng a full-time department chair, ENH corrected the problem of lack of
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This finding igirrelevant and misleading. These changes are not merger specific.
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D&C was still bemg performed in HPH’s emergency room until 2001, the merger

was in January 2000. (Silver .Tr; 3781, 3857-5 8). In addition, the perinatal support staff -

wasn’t available.at HPH until some t1me in 2001, when new policy prohibited D&Cs

from. being performed in the emergency room. (Sllver, Tr. 3795-96). .

1302. Soon after becoming the Ob/Gyn Department Chairman, Dr Sllver m
(iqn;mg-ﬁr sarith_nthas TTDLT whyraioicna. wid am cmd 4n 4o moaaadl 0 -2, T 000 —t ——
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‘supporting a link between the program and patient outcomes, and Respondent has not

shown the program is nierger-speciﬁc. (See CCRFF 1311).

I (Silver Tr 389N in cgmerq),

N

Response to Finding NQ. 1314;. » » | .
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supporting a link between the program and patient outcomes, and Respondent has not

it

shown the program is mergér-speciﬁc. (See CCRFF 1311).
1317. {

L R TE —
. Tr3298, in camera). (R

Ve T 2000 2007 1D G agy-y-pr a2 5 Y LY
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2
caméra). There were no other examples in the Department of Ob/Gyn in which gynecologic
surgery was done inappropriately. (Silver, Tr. 3837). See Section VIILD.1.c.iii., supra.

Response to Finding No. 1317:

This finding is incomplete. (|

~ ’E
' s 1

e —— A ——

N " ________ A







iy %7

2097 for a more detailed discussion of patient outcomes relating to OB/Gyn services).
ot

{=
_} (Romano, Tr. 3230-32, in

1322. There are three ways in which babies are dehvered (DHa spontaneous vaglnal
i I AN b B
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U

. help obstetr101ans at ENH select the approprlate delivery method ~ forceps or vacuum when
performing_an operative vaginal deliverv. (Silver, Tr. 3815: RX 1416 at ENHI. PK 54656-60).

Response to Findihg No. 1324: ‘ ,

ThlS ﬁndmg is n‘relevant (See CCRFF 1303 (the OB protocols are not merger
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1325. Having a successful vaginal delivery is more common with forceps than with
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R (< 1769 at ENHL PK 5873, in camerq). (N

RX 1769 at ENHL PK 5873. in camera). - : : .
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This ﬁnding is:incomplete and misleading. (See CCRFF 1321 and CCFF 2089-

~ 2097 for a more detailed discussion on HPH and ENH’s performance on outcome and
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~ Response to Finding No. 1331: - e
- + This finding is incdmplete and misleading. {|J G
I (Romano, Tr. 3188-89, in camera).

. .1332. Dr. Romano also found that perineal tear rates declined at ENH from the.'pre- and
- post-Merger periods significantly more than at ENH peer group hospitals. (Romano, Tr. 3397).

Responée to Finding No. 1332:

" Complaint Counsel do not dlsagree

1333. {_
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complexity and severity: of illnesses of hospitalized patients. (Chassin, Tr. 5230).
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Complaint Counsel do not disagree.

ij_Efﬁﬂy(;‘, wﬁ have exemnlarv leadershin_are foruged on develnnino .

. . . . . . . . . e w
rt Hnmn’nn ni1vring anwnaticnn nnd cnanainnon.cnllnhanotivie sretiniveiian srnile nL!rr'ntnm.ﬂﬁrl !

_




e
I

— =

- also CCFF 2179-2185). In a post-merger letter to ENH’s CEO, Linda Morris, an HPH

1

1,7 . LL P o= ruw

T e i i—“_n‘w—i%_
—

Tt

od ; 1 1 VR b A o SR o SN, SRR, P GNP Ry o o) S 4 e VAl a1 W BN )

— 3 & - T - [ <
_ . [— A ey~

. . . y i ’ .
m”ﬁ.l‘-‘?@ -ﬁ"ﬂ;h‘ R P T T Rkl

— =




' -régisteréd nurse for 18 yearsy: (Krasner, Tr. 3688-89). Krasner is the Clinical Coordinator for the
Nursing Resource Team, the Staffing Office and IV Therapy Team for HPH,_(Krasner, Tr.

‘ . “ 2 i—-« - - Ay, e — Py _ii

practicezl at several hospitals across the Chicago area, was hired at HPH as the Clinical Nurse
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Heidi Krasner has not delivered patient care since she last worked at the HPH

Family Birthing Center. Furthermore, she has no way of knowing how patient outcomes
" ' o

at HPH have changed since the merger. (Krasner Tr. 3743-44).

i. HPH’s Pre-Merger Nursmg Serv1ces Needed
Improvement

I¥rA gmrasardsa e vvrnians el L TTDTTL_ O _ sl RS

Response to Finding No. 1344:

This ﬁnding is inaccurate. HPH offered good nursing services before the merger;

ﬁgg W'E)Q. staqdily imnravinag in nireina hefare tha maraer (COFRR 2164 217D_Tt had a : .
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390 91; Spaeth Tr. 2116; Krasner, Tr. 3753; CX 98 at 2). Heidi Krasner helped
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fetal monitoring nurse e'dl'lcatiqn. (Krasner, Tr. 3753-54). {;
_ (Romano, Tr. o
3155-56, in camera). {;

_ (CCFF 2174- 2176 in camera)

1345 Leadership did not support active 1nvolvement of nursing in mult1d15c1p1mary

Response t}prlf‘in('ling No. 1345:
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administration was concerned with how the problems with high nursing vacancy rates and

nursing turnover would effect nursing staffing and quality of care provided to patients.

(RX_938 at ENHF E35 00M17\
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at ENHL PK 0151851, z'n' camera).

1363. Accordingto documented evidence, physician leaders, quahty 1mprovement

1 -3 i 31 31 I S P} I} o N &%
. J—.‘!“ﬂ}“v

that HPH nurses lacked the skills necessary to implement the collaborative treatment pathways C
that HPH was exposed to'by ENH. (Chassm Tr. 5236-37, RX 925 at ENHL PK 51687).

htlln

Response to Finding No 1363 '

This ﬁnding is misleading and incomplete. {_







b Relationships Before The Merger

1368. HPH had problems before the Merger with furse/physician relationships.
(Chassin, Tr. 5233).

'

Response to Fmdmg No. 1368

This fmdmg is maccurate and rmsleadmg {— o
| (CX 6265 dt 21, in camera). (GG

051851, in camera. See also CCRFF 1363). »

1369. ACOG, which sets guidelines for care of Ob/Gyn patients, made a site visit to
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nurse/physician‘relatigonships'both before and after the merger)). {—

t

Il (Ankin, Tr. 5036-96, 5103-05, in camera; Harris, Tr. 4201-99; 4418-28, in camera;

Rosengart, Tr. 443 5-21'566; 4578-4580, in camera).

1373. The nursing culture at HPH was passive in-that the nurses simply carried out -

phvsician orders_instead atheine partnersin egre This nasgive hehavi randlacleof

- £







Response to Finding'No. 1379:

[ '
This finding is misleading. (See CCRFF 1368-1369 (discussing positive
nurs,e/physician relation‘ships bpfore the merger). See also CCRFF 1378 (discussing the

professionalism of HPH’s medical staff before thé merger)). This is also another example

‘of ENH’s anecdotal approach. There are any number of “extreme” examples of nursing

: allamns wmoot e ngzom nep sk T . TT ey, |

—

~ .
- P l

 incidents, in the case'of HPH, hardly speak to a need for a hospital to merge with another

entify to prevent bad behavior from reoccﬁrring. Rather, they point to a need to émalyze
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_ 1382. This destructive nursing culture gt HPH hindered teamwork griticaldn the mality |
- . . :
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‘ ENH made market adjustments for nurses at the time of the Merger, and again in October of
2000. (O Brien, Tr. 3535). : "

Response to Finding No. 1389:

"
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the number and type of trainihg classes available pre-merger and compare them to what
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Response to Finding No. 1404:

gnnndent’o Findina ic inconanlote  (Oee MOTT 1704 Y40 Lo e elemn 2 4"
3

. vt
how HPH could have implemented an intensivist program similar to the one it has now .

Wi;ﬁgi;gnmﬁ:mmﬂa ENH  Sgonlgn CCFR D270 ’7’?-’79|/-‘ﬁwjnfmr~=h%— O Ny N

‘-

merger with ENH has not significantlv improved the aualitv of HPI’s ICIN The nres

w

.o

wo

merger HPH had sufficient funds to hire nurses for the ICU without the merger Just asit

had sufficient funds to hire intensivists. (See e.g., Newton, Tr. 430-31; CX 545 at3; CX

IS:Q S_at. N ]\/fnrpnvpr jn +

radt

ro nﬂw Srthiahed I and TIPIT arm
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This finding ig irrelevant and misleading. There is no reason why HPH could not
|

have hired advanced practice nurses after the merger. (See, e.g.,(Newton, Tr. 430-31; CX

545 at 3; CX 1055 a1 2): |

1407. Asof 2003 ENH physwlans praised ICU nurses and the quahty of care they
"”Mﬂiﬂ—i‘h‘“ PRSI 1 _ 7 (o e

P 3







§ f

no specific response. Complaint Counsel have noted elsewhere that the existence of paid

department chairs creates its own conflict issues in the context of phvsician discinline.

(See CCRFF 1432). "'

1412. ENH also made changés in nursing leadership at HPH after the Merger.. (O’Brien, .-
Tr. 3537; Neaman, Tr. 1354). For example, anew Vice President of Nursing was hired.
(O’Brien, Tr. 3537). +, v '

Response to Finding No. 1412;

. ~ 1. T o ox_ as —— -



















'CCRFF 1416 and 1421. .
[ '
Respondent’s claim that “HPH had a pattern of finding no opportunities for
improvement”'misstatest'he evidence and demonstrates the lack of creciibility of

Respondent’s position. Dr. Chassin’s conclusion of a “pattern of finding no opportunities
. | ) _
for improvement” was based on “qualitative evidence” consisting of “information that is -

t
" 1

in written minytes™ which “tends to be an incomplete summary of the discussions that
occurred.” (quano,.'Tr. 3140). Moreover, Dr. Chassin did not review the facts of the
4 individual cases whete no opportunpity for improvement was identified, and therefore
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(Chassin, Tr. 55 12-13). Even aftei‘ the ﬁerger, no opportunity for improvemént was

identified-in some cases, and Dr. Chassin did not compare the number of times this

happened pre-merger to see if the merger brought about a decrease. ( Chassin, Tr. 5519).
















6265 at 25, in camerd). (I

I (C 6265 at 25, in camera;.see also CCFF 2218-2226). It is

ndteworthy that in demonstrating the inaccuracies in this ﬁnding complaint counsel relies
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missed. (See CCRFF 1425). |
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f '(2) .+ HPH’s Pre-Merger Adverse Event Case Reviews
| - : Were Suboptimal

1435. Hospital quahty assurance programs look carefully at adverse events errors and
Q_[lq ot roocult in » advg

PRSP I .
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I (Chossin, Tr. 5221; RX 324 at ENHL PK 29708, in camera; RX 208 at
ENHL PK 17285). Infact, the ACOG report states that ACOG was called in to do the review
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let a physician perform inappropriate gynecological surgery at HPH for over two years

. | '
after the merger. (See CCRFF 1423; see also CCRFF 1439 for a discussion on serious

(\ {rmsaklocec o AT o (M (0 v ol suranas mrndd

I 118 | ENH Impro-ved HPH’s Quality Assurance Program
v Soon After The Merger o
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1455. {_
I . (S:lver, Tr. 3908, in camera; RX 2034,

in camera.) {
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across a wide variety of measures. (Chassin, Tr 5252). Hospitals must have QI programs that
are directed proactively using data-driven methods to improve their services over time. (Chassm, '
Tr. 5252), '

it

Response to Finding No. 1460:
It should be noted that the consensus in this area is falrly recent. {_

(Rornano Tr. 3159, in camera).

1461. To be effective, a QI program has to involve multidisciplinary approaches, which
requires input from all different clinical perspectives — including physicians, nurses, pharmacists

and all of the other perspectives of care. (Chassin, Tr. 5252),_The Q] proeram mustalsa he

F— ,
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(Romano, Tr. 3139, 3152, in camera). { | NN

(Romano Tr. 31 59, in camera).
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pathways and comparison with pre-merger HPH care maps)). {— ‘

, o o ~
I (X 01210, Tr. 3168-70, in

n
AY Y

( — . | /

I (5. .g. CX 464 at2-3, in camera ( EEREEENEEE

et

N

This finding is also misleading. Respondent implies that QI program

improvements at HPH would not have occurred unless HPH was acquired by ENH. {.

I (Rommano, Tr. 3159, in camera).

L
I . (R oo, Tr. 3170-71. i -

camera). It should be noted that in developing critical pathways for HPH, ENH took into

account HPH’s pre-merger care maps. (CX 6286 at 4 (King, Dep.); O’Brien, Tr. 3560-

61)



o + HPH’s Pre-Merger QI Program Was Inadequate

1464 HPH’s pre- Merger QI program suffered from several weaknesses: (1) it included
several indicators that were not valid quality measures and did not use data ﬁom sources outside
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(Romano, Tr. 3168-6, in camera; see also O’Brien, Tr. 3560-62). (See also CCRFF

. [ '
1305; CCRFF 1462-1463 (discussing implementation of ENH critical pathways and
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physicians began to set some of the priorities for quality improvement for all of ENH. (O’Brien,
' Tr. 3525). " '

3

Response to Finding No. 1472:'

' This finding is incomplete. HPH physicians corﬁplained after the merger about

“the lack of communication regarding policy and no representation at ENH. (CX405 at
2). HPH physicians also complained about the Quality Control committee being moved

out of HPH after the merger. (CX 405 at 6).
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(Chassm Tr. 5257). {—

Response to Finding No. 1475:

{!
— (Romano, Tr. ».
3169, in cameras See CCRFF 1463, 1468 and 1469 ({—

-) in camera)

1476. One of the prlorltles of the Subcommrftee on Quality Improvement of the Board
af Niveotege~t FAV i thg,m.tf line JTIRI Loren wares e bl L L

-~

‘ |
—
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With i_npuf from physicians at all three ENH hospitals. (O’Brien, Tr. 3528; RX 869). An
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Healthcare Critical Pgthwav svstem.” (BX 809 at ENHE F35 321)
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total of 33 new critical pathways to HPH. (RX 1357 at ENHE F42 21020-21).

‘Response to Findiné No. 1478: v
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