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Neither the economic analyses, contemporaneous documents, nor trial testimony
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could easily substitute in an MCO network, thus belying Complaint Counsel’s claims that

inclusion of either Evanston Hospital or HPH is critical to the success of a health plan. (RFF Y

454-460).
4. Output Has Not Declined. As referenced above, Complaint Counsel baldly asserts.
T
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geographic market only includes the merging parties — which no Court has ever held — and is

contrary to the Merger Guidelines. (CCPTB at 54; Section IL.B.2.; Merger Guidelines §1.21). It
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no legal basis why the Court should not consider the quality improvements unless Respondent

quantifies or values them. AntitlESI_COIlﬁS_rmlﬁnplv waich nmaandfad







the Merger. Respondents offered evidence of structural and process improvements at HPH, as
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ata when such data were available.

Further, Respondent quantified the value of the
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documents, and analyses of ENH’s price changes. The record evidence demonstrates that (i) the
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| r. 212; RFF-Reply 1§ 1082, 1298, 1706).}

Complaint Counsel further admits that payors could

exclude HPH hlﬂcmynm_‘um%

1uld o matrse-uda L _ °

-
AL

-
]

L

Highland Park, such as Lake Forest.” (CCPTB at 4).

As illustrated on the maps below, Complaint Counsel’s admissions undermine its theory

in this case. Complaint Counsel admits that pre-Merger Advocate Lutheran General, Rush North
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an economic expert — all of whom concluded that prior to the Mer

e *

decline and could no longer compete effectively in the Chicago hospital market. (See RFF 99
2298-2413; RFF-

Reply 97 302-372). At the time of the Merger, HPH was not making any

money, it_was_supborfing _its negative anaratine —oo_o.

in 1ts facility. (RFF 9 2319-2386). In short, the finances of the hacmital . <
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million people)). The document referencing a “55%” market share, on the other hand, refers to

admissions originating from people living within ENH’s in_code_“rniggarvice oraa» sy

- 30 At 10).

Moreover, the documents do not calculate market share under a method relevant to
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antitrust analysis. The
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area. (CX 394 at 5; RF F-Reply § 1576)_l7 The NHN documents, however, based their market
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the differing “markets” referenced in these documents. Moreover, the NHN documents were

written in the context of competing with other Chicago area networks, such as Advocate

Healthcare, rathe inole haenital in a limitad mamaeeaL: - '
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the multi-million dollar improvements made in the quality of care at HPH.

1. ENH upheld its commitment to integrate HPH into the ENH system

Immediately after the Merger was consummated, ENH began the task of integrating a
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One of the supposed evils of a discount-off-charges contract is that there is almost no

limit on how much a hospital can charge because i Increase ite chargemacter nricac at sgl]
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(RFF 1 87-89; RFF-Reply Y9 809,




REDACTED (RFF 9 684; RFF-Reply 4 962). United also admitted to being “embarrassed”
by the fact that it had higher rates with HPH than it did with Evanston Hospital. (RX 2047 at 31

(Ogden, Dep.), RFF 9 684).
REDACTED
(Noether,

Tr. 6086-6088, in camera; RFF 97 680, 883; RF F-Reply 9 755, 883). Bain advised ENH that

REDACTED

as the terms of the new post-Merger

“should use the better of [the two] existing contracts”
Reply 1 836, 967). Based on this evidence alone, it is

contract. (CX 111 at 1; RFF 9 888; RFF-

clear that the post-Merger United contract was not the result of market power.

ii. United used the FTC investigation to assist its negotiations
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REDACTED
CCPTB at 36; citing Foucre, Tr. 908-909; CX 6277, in
camera). There is no such evidence in the record. (RFF-Reply 9 1013). This testimony was

perinitted over Respondent’s objection, but only for the perception of the witness and “not for

the truth”

of the matter asserted. (Foucre, Tr. 906; RFF -Reply § 1013). Complaint Counsel now

call Kraft or any other employer at trial and is now attempting to circumvent the rules of

ocvidence and use inadmissible hearsay test

V from a navor witnaca 64 £11 . .. .-

its failing theories. This attempt should be given no weight.

1i. United offered tg asgjst FNH in the BT fngea cac:.
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In an attempt to further influence negotiations, United curiously offered to assist ENH

with the ongoing FTC investigation —



iv. ENH and United agreed to a new contract in 2004
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Ballengee’s allegations are contradicted by her own actions. As discussed above, PHCS had

already identified numerous accep Alprpatives tn ENLT el diis oo 7,
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Hospital, Advocate Lutheran General, Rush North Shore, and Holy Family. (RX 712 at PHCS
891; see also RFF q 457). Moreover, Ballengee admitted that no one at PHCS ever explicitly

used the existence of HPH in negotiations with Evanston Hospital or vice versa. (Ballengee, Tr.
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facility, while HPH was a community hospital. (RFF-Reply 1 1927). As such, efforts to play

them against eac r wonld he nnintlace M1 .
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RFF-Reply 9 296).
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considerably lower than HPH’s pre-Merger rates. (Neary, Tr. 633; RFF-Reply 9 1105, 1112).

ENH requested a one-time adjustment to brine I'ts [Atesam fom

L—l
—
i

responded by terminating ENH from its hospital network. (Neary Tr. 610-611, 634). However,
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(Mendonsa, Tr. 559, in camera;

!

(Mendonsa, Tr. 558, in camera; RFF 1 411). Complaint Counsel’s attempt to characterize as

market power a 30 minute negoti
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(Holt-Darcy, Tr. 1420) (emphasis added). The Merger hardly altered the alternatives available to

meet Unicare’s “access” standards. (Holt-Darcy, Tr. 1420; CCPTB at 42; RFF-Reply 99 295,

1299). The evidence showed that
REDACTED
(RFF 91 387-390).

REDACTED

(RFF 4 389). As shown above, Holt-Darcy admitted that

REDACTED
(Holt-Darcy, Tr. 1518-1519, in camera; RF F-Reply
91266, 1297-1298).

Unicare’s claim that
REDACTED

(FCPTB at 47 (emnhasic added)-
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contract since Glenbrook opened its doors in 1977. (RFF q 308). Further, several other
Chicago-area health systems have begun contracting on a system-wide basis. (RFF ] 187-189;

RFF-Reply 9 910). Neit
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D. ENH’s price increases were explained at trial

(‘ Blai










relevant factors, it is not possible to conclude that ENH’s price increases were caused by market

power.

3. Complaint Counsel’s price iP&LPmnaJN Siﬂ_%

Complaint Counsel has taken several liberties with respect to describing the magnitude of
the increases. Desperate to make its point, Complaint Counsel starts by “cherry-picking” price
increases for individual payors, despite its assertion throughout this entire case that the customers
in this case are all of the Chicago area payors. ‘° (See Section III.C.1, infra). Even where
Complaint Counsel does discuss the payors as a group, its analysis is flawed and based on data
from the Illinois Department of Public Health, which contain no measure of actual payments
made by managed care payors. (RPTB at 47-48; RFF 19 1016; REF-Reply Y 395, 397, 501,
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virtually meaningless if it is entirely unmoored from at least a rough definition of a product and
geographic market.” Republic Tobacco Co. v. N. Afl. T rading Co.-, 381 F.3d 717, 737 (7th Cir.
2004). The Republic court further explained that the two cases cited by Complaint Counsel, FTC
v. Indiana Federation of Dentists and FTC v. T oys “R” Us, Inc., do not support a plaintiff’s

ability to abrogate market definition:**

[Nleither Toys “R” Us nor Indiana Federation of Dentists allows |
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product market”), 50-52 (noting Libbey’s market share of 72%, a pbst—merger HHI of 5251, and

questioning the viability of a potential entrant). The introduction of “direct effects” evidence did

not eliminate the need for market definition and market share analysis; rather, such evidence

simply served as one piece of evidence that demonstrated the potential competitive effect of the

transaction within the defined market.*® Id. at 50.

Similarly, Staples does not hold that evidence of price increases substitutes for defining a

relevant market."” FTC v. Staples, Inc., 970 F. Supp. 1066 (D.D.C. 1997). First, the “pricing
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2. Complaint Counsel has not properly defined a geographic market
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includes only the merging parties.> Respondent respectfully urges that this Court not be the first
p

to do so.
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contention that MCOs were held hostage by ENH.>¢ (See RPTB at 18-20, 54-57).
Focusing instead on a review of the record evidence, and applying the principles
articulated by the courts and in the Merger Guidelines, the geographic market here clearly

includes numerous hospitals that compete with ENH and which are viable alternatives for MCOs

in building and marketing their health plans. (RFF 9 409-490). Factors such as geographic




58

evidence.” The evidence showed that MCOs take patient preferences into account when

building their networks.”® This evidence cannot be ignored when much of it comes from

Complaint Counsel’s own witnesses. Thus, disregarding cases whose market definition is based

= o tlen mrcam- Lamte 4o €Y ) LS -2 - —

© =
o e——————————————————————————————————————————————————————————————————————————————————————————————————————————————————

!
f
A
> @00
)
TV!
i

13
it
——"

[

i

7

fs

purchasing the relevant product is irrational.®°

C. A Proper Market Structure Analysis Fails to Show That the Merger Will Cause
Competitive Harm

tha
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market under a unilateral effects theory.*® The case law that Complaint Counsel does cite all

hinged on g E@Iﬁnatcd etfects theage atbgnny thatCamnlaint Cauncel’c ovnartaonaadas it
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€ N .
7

being advanced in this case.** (RFF 1517).
Now, for the first time, Complaint Counsel appears to rely on an ENH corporate
document that discusses ENH’s “core service area”® to support its geographic market.®® While

this produces high HHI figures, it also produces an erroneous and misleading definition of the
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and is continuigg to jmprove. dramagi
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hospitals both within and outside of the relevant geographic market that are viable alternatives to

Bocnitale

ENH and which exercise a constraint on ENH’s pricing (RFF 383-490); and (iii) existing
o i
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2289-2297; see RPTB at 20-28, 56-59, 67-107). Accordingly, Complaint Counsel has failed to

III.

carry its ultimate burden of persuasion. Baker Hughes, 908 F.2d at 983. (See also RPTB at 58-
107).

DEMAND

THE EVIDENCE DEMONSTRATES THAT ENH’S RELATIVE PRICE
INCREASES WERE ENTIRELY CONSISTENT WITH LEARNING ABOUT
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A. The Evidence Demonstrates that Evanston Hosnital’s Priceg Were Below-Market

Prior to the Merger
f_ﬁ“@;ﬂfﬂ"-‘m‘%‘r‘!ﬁ%‘“‘ﬁ.ﬁ!—$f _i—— a— :
-k
h

not below the market ignores the record evidence, reliable economic analyses and ultimately, the

admissions of its Mnisﬁgs. As brieflv ouflined helow_and.descgibedamare thqraughl ip
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Evanston Hospital’s prices were at the same level or below HPH’s prices, and thus below
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B. Respondent’s Price Level Analyses Demonstrated that ENH’s Post-Merger Price
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to be used, Dr. Noether never knew the prices of any of the hospitals. (RFF ] 1077; RFF-Reply

99 1819, 1823, 1842). As Dr. Noether explained, her objective was to have a control group that
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REDACTED

(RFF 9 1029,
1128; RFF-Reply 9§ 690).%

Accordingly, the appropriate way to conduct a price level analysis in this case is to view

the prices of all payors together.

Complaint Counsel impermissibly cites to Prof. Baker’s original report.® In any event,

the conclusion it draws from the report is incorrect and does nothing to undermine learning about

#‘1.‘ — T = TN TY XS oL 2 - . '
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a. Prof. Baker’s price level analyses always focused on the prices charged
to all payors together

As Prof. Baker explained, post-Merger prices that rise towards, but not above (in any
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ENH’s relative price increases. (RPTB at 41-45; RFF 19 656-964; Section I.C, supra). Indeed,

contrary to Complaint Counsel’s argument,” ENH’s experience with Blue Cross proves the
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networks (CCPTB at 4), then ENH should have been able to exercise market power against Blue

Cross as wclm?_t‘a_m_pﬁm inoronman oo mL e e - = 4'
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Reply 14 576, 579, 732, 1942).

IV. COMPLAINT COUNSEL CA
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NNOT ESTABLISH THAT THE MERGER IS
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If the Court agrees that Complaint Counsel failed to demonstrate that the Merger is likely
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payors. (CCPTB at 75-79). Complaint Counsel’s errors are compounded by a profound failure

to explain_how — and evﬁ%}ﬁt_bpf ~ thaca dogag

_
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‘
| Merger’s likely competitive effects. Complaint Counsel’s argument demonstrates a fundamental
lack of understanding that there are two distinct ways that the evidence of ENH’s quality
improvements impacts the competitive effects analysis in this case, and much of what it
erroneously claims ENH should have to prove is wholly irrelevant to one or the other (or both).
The fact that quality at ENH increased as a result of the Merger: (1) reduces ENH’s

quality-adjusted prices and the resulting increase in its prices after the Merger; and (2)



REDACTED % (RPTB at 46-
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ae mimmis, of even zero — Complaint Counsel has not established otherwise — depriving

ComElaint Counsel of its allered nranf af camnatiticm L. 97

1
]
“—)

I'd

|

ENH established at trial that the quality of care offered at post-Merger HPH compares

favorably to other hospitals, and that it improved proportionatel

y faster than at other e —
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(8th Cir. 1999); FTC v. Arch Coal, Inc., 329 F. Supp. 2d 109, 151 (D.D.C. 2004); see Baker
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that has been consistently lower than the national average; Solucient data showing substantial

decreases in the median performance of risk-adjusted mortality at ENH as a whole from 2001 to










B. Complaint Counsel’s Efforts to Refute Respondent’s Overwhelming Evidence of
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Unable to dispute that ENH made innumerable changes at HPH after the Merger,

Complaint Counsel instead argues, based entirely on Dr, Ramang’s “quantitatiye analucic 2 that













administrative data, which is ysed primarilv for haspital reimhirsement and hilling sumcanes s d
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reporting to government agencies. (RFF 2221-2222).

Dr. Romano conceded that adminimﬂi‘m dﬂii iiil"diii it ki
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d. Dr. Romano’s difference-in-difference methodology is fatally
flawed

l‘il



change in mortality for the subject hospital may represent a 70% drop in its mortality.'" (RFF-

Reply 2104).

€. The patient satisfaction data Dr. Romano relied on is not a valid or
reliable measure of quality in this case

Dr. Romano conceded that the Press Ganev_dgta he relied an_suffare frne wom







must be further discounted as a result of his admitted failure to balance the alleged relative

chapees in nerformance at HPH and FvapofanlCONTN crn ans
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Moreover, Complaint Counsel ignores evidence of improvements under Dr. Romano’s

analsrasa T¢ T Ly ~ .

- — —

'ﬁg
[ .Q

REDACTED

(RFF-Reply 42089, in camera). Complaint Counsel also

ignores evidence that ENH as a whole f}ag !9@[ [ates 52%_%,, .i,L..,,,.;'.J FIT x







satisfaction data is an inappropriate measure of quality in this case. The Kellogg Cancer Care

Center is an outpatient facility, yet REDACTED
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. (Romano, Tr. 3101-3103, in camera). The Rhea
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conducted informal interviews without ENH administrators or counsel nrecent 122 (REE €€ 170<

1206). Several of the subjects had worked at HPH prior to the Merger and were intimately
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improved the quality of care without the Merger are HPH’s 1998 and 1999 strategic plans to

invest millions of dollars intqQ Hﬁﬂi_((“ BJR af RN Tn woakine thin avoc L& 3 r=a
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to order divestiture, reasoning that “Congress would not be deemed to have restricted the broad
remedial powers of courts of equity without explicit language doing so in terms, or some other

strong indication of intent.” du Pont 366 U.S. 316, 331 n.9 (1961).!* Indeed, the Commission
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1721). _The lack of intepsivist orogrpms i Ilingis ho pifals — nnly siveof the A7 cavortine

hospitals in Illinois have installed such a program in spite of Leapfrog’s recommendation —

exemplifies the problem. (RFF § 1721). Third, MCOs only consider quality as “background

coverage that “will be adequate to meet their customers’ [] needs.” Indiana Fed’n of Dentists,

476 U.S. at 463 (emphasis added); RFF-Reply §§ 2473-2477, 2479, 2485."*° Finally, JACHO

scores are general and imprecise measures of quality 0ot syited o assire contirualadvancements

4
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in care. (RFF Y 1520-1522). This is evidenced by the fact that HPH received a 95 from
JCAHO prior to the Merger, but not months later was in Jjeopardy of losing its Medicare

accreditation as a result of significant deficiencies found by the Iilinois Department of Public
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89).1°! Complaint Counsel cannot have it both ways. If HPH could be a strong stand-alone

hospital on its own, and maintain the quality jmpfovements that ENH heonobiga it thom the_________ —

ancillarv relief reanected opld <
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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
* OFFICE OF ADMINISTRATIVE LAW NGRS

In the Matter of

EVANSTON NORTHWESTERN HEALTHCARE
CORPORATION,
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)
ENH MEDICAL GROUP, INC., )
" Resnondents, )
4
)

ORDER DENYING NON-PARTY GREAT-WEST HEALTHCARE’S
MOTION FOR COST REIMBURSEMENT

L

_ Healthcare") filed 2 motion to extend the time in which to seck cost reimbursement and move to
limit the subpoena duces tecum served on it by Evanston Northwestern Healthcare Carporation
and ENH Medical Group, Tne. (“Respondents™), seeking an extension wntil June 4, 2004.
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Respondents assert that controlling authority holds that subboenaed third narties. such as

(Fgpat-West Healthonre, it n natenfiol gizez oip fhe gdinietr e Jgination sre o sunet J
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UNITED STATES OF AMERICA
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OFFICE OF ADMINISTRATIVE LA WY JUDGES )

In the Matter of

)

: )
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. _____
CORPORATION. ;
] . N R-gl-r Ty g2t — ‘
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A,— . 4
ENH MEDICAL GROUP, INC,, )
Respondents. )
)

ORDER DENYING COMPLAINT COUNSEL’S MOTION FOR THE ADMISSION
OF PORTIONS OF DR. BAKER’S EXPERT REPORTS INTO EVIDENCE

On Apnl 21, 2005, Complaint Counsel filed a motmn seeklng to have portions of the
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On March 28, 2005, the Court ruled that the relevant pbrtions of Baker’s report would be
admitted “for purposes of impeachment” and to “the extent that they impeach only.” Tr. at 5113,

5114. The parties were allowed an opportunity to confer in an attempt to reach an agreement on
T R I S L s 1) e BN s pmnatf oy oot o
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[What I said yesterday . . . was that I would allow the first expert report of Dr.
Vitras gy Kog Sgyen ~bee ot maremnnnan anhr T e mrr mnderctandine that

counsel was going to confer, and if they could reach some agreement regarding . . .
whether statements in the expert report could be offered for the truth of the matter
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