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Respondent Kentucky Household Goods Cariers Association, Inc. ("Kentucky

Association") hereby moves the Commission for (1) Reconsideration of the Final Order

entered herein based on proceedings which have taken place at the Kentucky

Transportation Cabinet since Respondent made its prior Motion for a Stay in this

proceeding; or, in the alternative, (2) an Order pursuant to Section 3.56(c) of the

Commission's Rules of Practice, staying the Final Order entered herein on June 21, 2005,





of financial reports and written findings), these materials
fall significantly short of demonstrating that the KTC's
new procedures satisfy the "active supervision" requirement
ariculated by the Supreme Cour in TieD (sic), and other
relevant decisions. Most important, Respondent has not
shown with precision what information the KTC wil
require to support proposed rate adjustments and what
criteria the KTC wil apply to assess the reasonableness of
proposed rate adjustments. These are not questions that are
likely to be answered satisfactorily merely by awaiting the
KTC's action with regard to the Kentucky Association's
most recent tariff fiing. Rather, as Respondent itself has
acknowledged, development of a new program of supervision
wil take some time." (Opinion at pp. 27-28.)

On April 11, 2005, Hon. Louis 1. Amato, Hearing Offcer, conducted a hearing at

KTC's Franfort, Kentucky offces, to consider the rate changes proposed in Supplement

No. 8,6. A copy of the Transcript of the hearing, which includes the Exhibits received in

evidence at that time, ("KTC Transcript") is attached as Exhibit "I."

Copies of the Post-Hearing Briefs fied by the Kentucky Association and Counsel

for the Kentucky Transportation Cabinet in the rate proceeding are attached as Exhibits

~, and .j", respectively.

Statewide public notice of the proceeding was provided by the KTC through



acknowledged receiving such notice in writing. The Hearing Officer took Administrative

Notice of this fact. (KTC Transcript; p. 13)

Descriptions of Exhibits and explanations of their relevance to the rate relief

sought to the subject proposed Tariff Supplement was adduced during testimony.

In the Kentucky Association's Post-Hearing Brief, the attention of the Hearing

Officer was invited to the claims and legal arguments advanced by Complaint Counsel in

this proceeding. Reference was also made to (1) the Initial Decision filed on June 25,



..

interpreted differently and that Respondent and KTC should be afforded the opportunity

to seek such an interpretation from the Judicial Branch.

It is not necessary for the Commission to "(harbor) doubt about its decision in

order to grant the stay." In re California Dental Association, Docket No. 9259; 1996

FTC LEXIS 277 at 4 (May 22, 1996). The Commission should consider the other factors

described in R. 3.56(c), notwithstanding its view of 
the correctness of the Final Order and

Opinion as to which review wil be sought. In re California Dental Association, Docket

No. 9259; 1996 FTC LEXIS 277 at 4 (May 22, 1996).

There is no other case known to Respondent where a state regulatory body

administering a state regulatory program for household goods transportation rates has

actively participated or intervened in a Section 5 proceeding which has been prosecuted

by the Commission to a Final Order. In this case, the Commission was largely unmoved

by the presence of the State regulatory body, to the extent of deeming its participation to

be almost meaningless. Respondent believes that the Court of Appeals wil attach

considerably more significance to the views of the state regulatory agency in an "Active

Supervision" analysis. Respondent believes this wil be particularly true where the

outcome of the analysis involves a sensitive area of consumer oriented public concern

such as household goods moving.

Prior to the oral argument of the Appeal in this matter, KTC demonstrated to the

Commission that it had instituted measures designed to comply with the position

described in the Initial Decision. Respondent believes that it was error for the

Commission to fail to accord due significance to the actions taken by KTC and believes

that the Court of Appeals wil agree.
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Most importantly, Respondent believes that the Commission interpreted the

applicable legal standard improperly in evaluating the record to determine the presence of

"Active Supervision." Federal Trade Commission v. Tieor Title Insurance Company, et

ai, 504 U.S. 621 (1992) and California Retail Liquor Dealers Assn. v. Mideal-Aluminum,

Ine., et al., 445 U.S. 97 (1980) do not contain the requirements announced by the

Commission in this case.

With particular regard to this requirement of R. 3.56(c), the Commission hasly, Respon's1992sseh ponsmena liknt hoodment the), the Commission1992lready notsv. rvsma) rejecevssioIn theWnomplappevsmgaltu liea) regrti ponsmgoelrnluating filluata) the
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. The above-styled matter came on to be heard at

the Transportation Cabinet, Hearing Room C421, 200 Mero

Street, Frankfort, Kentucky, on Monday, April 11, 2005 at the

hour of 10: 00 a. m.

....~

~
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MR. AMTO: This hearing today is the

application of the Kentucky Household Goods Carriers

Association for a rate change for carriers who are members of

the Association. We started with the filing of a supplement,

Supplement No. 86, which will be explained further in the

testimony ¡but, in summary, it's to delete Item 185 which is

a fuel surcharge, and 188 which is an insurance surcharge,

and to roll those into the regular rates.

Section 2 and 6 of Supplement 86 are

adjustments of the rate schedule to offset those surcharges,

as well as a request for an additional 1% increase in

Sections 2 and 6.
There were exhibits filed with those

reflecting the Department of Energy Gasoline and Diesel Fuel

Updates reflecting the U. S. average price of diesel fuel as



. 1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

.

.

We had a prehearing conference on

December 28th which was the original date for the hearing and

ironed out a bunch of things that would shorten the

presentation that was needed for today's hearing and simplify

and clarify the issues.

At this time, it's necessary for me to

advise you that I am the Hearing Officer. My name is Louis

J. Amato. I'm an Assistant General Counsel with the Office

of Legal Services of the Transportation Cabinet.

This hearing is conducted under the

statutes and the regulations of KRS Chapter 13B. The rules

of the agency are found in 601 KAR and the statutes for the

rate hearing in this particular case is in Chapter KRS 281.

Both the Association and the Cabinet are represented by

attorneys who are familiar with those statutes and

regulations.
The Association proponent of the rate

changes will have the burden of. proof in this matter, and it

will be their job to find by a preponderance of the evidence

that the proposed rates are justified, rate increases are

justified.
At this time, I will ask the attorneys

to enter their appearances and to identify persons with them

that are in the hearing room at this time. Mr. McMahon, we

will go first with you.
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Vincent Fister, Inc. which has been designated as a test

carrier for the purposes of this proceeding and who will be

the sole witness in this proceeding.

With me also is Mr. A.F. Mirus. He is

the Chairman of the Tariff Committee of the Kentucky

Household Goods Carriers Association, which i will refer to

as the Kentucky Association, if that's acceptable to Your

Honor. He will not be testifying but will be available if
there are any technical questions arising out of the tariff

process.
MR. AMTO: Thank you, Mr. Mirus.

MR. McMAON: With me also is William

Lally , Executive Director of the Kentucky Association. And
that represents those who are present with me today, Your

Honor.

MR. AMTO: All right. Thank you, sir.

Ms. Fugazzi.
MS. FUGAZZI: Yes, Your Honor. My name

is Dana Fugazzi. I'm here on behalf of the Cabinet. With me

today is Bill DeBord who is an Administrative Specialist with

the Cabinet, Sonia Sanders who is Director of Motor Carriers,

and Rick Taylor who is Assistant Director of Motor Carriers.

MR. AMTO: Thank you. Are there any

other appearances?

MS. FUGAZZI: No, sir.

-9-
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MR. AMTO: All right. I need to

advise you that, in accordance with the requirements of KRS

Chapter 13B, the Cabinet advertised in both the Lexington

Herald Leader and the Courier Journal, both which are

statewide coverage of newspapers, the notice of this hearing.

In addition, the Cabinet sent certified

mail notices to 31 what we consider interested parties.

Thirty of the 31 return receipts came back. The one that did
not come back was addressed to Lexmark International, and I

forget what the address was, but apparently it was an

interested party listed by the Association.

Are there any preliminary matters

before you start your presentation, Mr. McMahon?

MR. McMAON: Your Honor, if I may, the

pretrial order that was entered in the proceeding

contemplated the exchange and filing of premarked exhibits.

I have exhibits which I have given to counsel this morning

which are marked AX1 through AX21. These are the exhibits

which were previously filed but they were not marked.

I have given a copy to counsel. I

would like to present a copy to Your Honor, if I may, with

counsel's consent.

MS. FUGAZZI: I have no objection, Your

Honor.

MR. AMTO: You have the original for

-10-





. 1 than that, they are an exact duplicate of what was provided.

2 (EXHIBIT AX21)

3 MS. FUGAZZI: I have no obj ection.

4 MR. AMTO: We already have an exhibit

5 marked in this proceeding which I believe was a resume that

6 you submitted at the prehearing conference.

7 MR. McMAON: Yes, Your Honor.
8 MR. AMTO: And it was identified as
9 the Association's Exhibit NO.1. What identification do you

10 have on this exhibit?
11 MR. McMAON: I started AX1 as the

12 first exhibit here.

MR. AMTO: So, if we could, we need to13

........

.. 14

15 consolidated exhibit, and we will identify it further as AX1

change that to Household Goods Association Exhibit No.2, a

16 through, what was the last number?

17

18

19

MR. McMAON: Twenty-one.

MR. AMTO: Twenty-one. Okay.

MR. McMAON: So, we will keep the

20 numbering on these as AX.

.

MR. AMTO: She will just add to what21

22 you've got there as Association Consolidated Exhibit.
23 MR. McMAON: Consolidated Exhibit.

24 May I approach and present these to the court reporter, Your

25 Honor?

-12-
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MR. AMTO: Yes.

MR. McMAON: Your Honor, I just

respectfully request that the record reflect that among those

served with notice of the hearing, I'd ask that Your Honor

take administrative notice of the fact that the Attorney
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DIRECT EXAINATION BY MR. McMAON:

Q. Are you ready, Mr. Tolson?

A. Yes, sir.
Q. Mr. Tolson, are you employed?

A. Yes.

Q. I'm just going to ask you, Mr. Tolson,
if you don't understand or cannot hear a question that I ask,

please interrupt me at the conclusion of that question and I

will rephrase it. Are those instructions acceptable to you?

A. Yes.

Q. Mr. Tolson, are you employed?

A. Yes.

Q. By whom?

A. Vincent Fister, Incorporated.
Q. In what capacity?

A. President and General Manager.

Q. Are you familiar with this proceeding?
A. Yes.

Q. Are you familiar with the Kentucky
Household Goods Carriers Association, Inc.?

A. Yes.

Q. And I'm going to refer to that
organization as the Kentucky Association. Is that acceptable

to you during your testimony here today?

A. Yes.

-14-
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marked as Exhibit AX1. And, by the way, AX is what we are

using. It stands for Association Exhibit 1. I show you what

has been marked as Exhibit AX1 and ask if you can tell me

what it is?

(EXHIBIT AX1)

A. This is a letter of justification
directed to the Kentucky Transportation Cabinet.

Q. And did that accompany Supplement No are
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them in March of 2004.
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A. To it states Our Valued Customers.

Q. And what does it show?

A. It shows justification for a rate

increase that they have notified their customers of.

Effective August 15, 2004, they announce an 8% increase on

all corrugated products due to an increase in the cost of

Kraft linerboard and chemical medium.

Q. I will show you what has been marked as

Exhibit AX7 and ask if you can tell me what it is?

(EXHIBIT AX7)

A. This is a copy of a web page from the

Department of Energy.

Q. And what does it show?

A. It shows gasoline and diesel fuel

update as of 12/13/2004. It shows the cost of fuel effective

on that date nationwide. Specifically in our area which is

called Central Atlantic, it shows the price of fuel that day

of 192.3 cents per gallon which, from a year ago, is up 38.1

cents per gallon of gasoline. Diesel fuel, 218.4, up 58.2
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MR. McMAON: Could you answer the

Judge's question?

A. December 13, 2004.

Q. i will show you what has been marked as

Exhibit AX8 and ask if you can tell me what that is?

(EXHIBIT AX8)

A. This is a copy of a web page from the

American Moving and Storage Association.

Q. What is the American Moving and Storage

Association, may I ask?

A. It's an association located near

Washington, D. C. which represents moving and storage

companies across the United States in regard to information

relating to the household goods moving industry.

Q. Does it have, to your knowledge, any

affiliation with what' sknown as the Household Goods Carriers

Bureau?

A. I'm not sure of the exact relationship.
Q. Can you tell me who publishes the

interstate household goods tariff as the largest publishing

agent for the household goods moving and storage industry?

A. That's the Household Goods Tariff

Bureau.

Q. The Household Goods Carriers Bureau?

A. Yes.
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published?

A. By the Surface Transportation Board, I

believe the Household Goods Carriers Association by approval

from the United States Surface Transportation Board.

Q. I want to back up for a second.

There's a complex sentence in your answer. You testified

earlier that the Household Goods Carriers Bureau publishes

the interstate tariff. Is that Tariff 400-N?

A. Yes.

Q. So, the Household Goods Carriers Bureau

publishes Tariff 400-N?

A. Yes.

Q. And Exhibit AX8 is published by the

American Moving and Storage Association, is that right?

A. Yes, that's from their website.
Q. I want to draw your attention to the

left-hand column of this page. See if you can tell me what

that says.

A. It says Tariff 400-N, Version 4.6.

Q. Does that refresh your recollection as
to whether the Household Goods Carriers Bureau is affiliated

with the American Moving and Storage Association?

A. No.
Q. I show you what has been marked as

Exhibit AX9 and ask if you can tell me what it is, sir?
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Q. I show you what has been marked as

Exhibit AX11 and ask if you can tell me what it is?

(EXHIBIT AX11)

A. This is a March 30, 2005 letter from

AEGIS Insurance Services.

Q. Can you tell me what it shows?

A. This shows that the average property

and casualty rate increases have ranged from 6 to 9% over the

last twelve months. The cost of medical care for injured

employees, the cost of repairs to damaged vehicles, the cost

of repairs to damaged furniture, and the cost of medical

expenses related to automobile accidents have all increased.

Q. I will show you what has been marked as

Exhibit AX12 and ask if you can tell me what it is?

(EXHIBIT AX12)

A. This is a memorandum from my company

showing the cost of new freightliner tractors.

Q. And what does it show?

A. It shows the cost of a 2003 Model CL-20

that I paid $89,969 for. In 2004, the same model comparably

equipped was $95,167, an increase of $5,198. And in 2005,

the same Model CL-20, I paid $98,885, an increase of $3,717

from the previous year.

Q. I'm going to show you at the same

time -- it may generate an objection, it may not, but maybe

-26-
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Q. I will show you what has been marked as

Exhibit AX18 and ask if you can tell me what that is?

(EXHIBIT AX18)

A. This is a photocopy of two pages from

AMSA Today showing- -one of the articles show the March fuel

AMSAcents per gallonj

/F286 13.19 Tf

-10776 -28.00 TD

(.) T wiAsk  Todameanst tha?

/F286 13.32 T65
-7.44TD

762Tf

0A. Thisican Mov6 11.83 ask Stor fr

/F285 12.486.85
-107.76 -23.28 TD

((EXAssociationj

/F286 13.19 Tf8
172.80 -24.00 TD

(.) T will show you what has been marked as) Tj

/F286 12.00 Tf

0.00.76 -23.28 -24.(Exhibit AX18 an9 ask if you can tell me what thati?) Tj
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Q. I show you what has been marked as

Exhibit AX20 and ask if you can tell me what it is?

(EXHIBIT AX20)

A. This is a copy of the March 18th AMSA

Today website page.

MR. AMTO: 3/18/05?

A. ' OS, yes.
Q. And what does it show, sir?

A. It shows that fuel prices continue to

escalate. It says the DOE's diesel price reported on Monday,

March 14th was $2.194 per gallon, up almost three cents from

the last week. And it also shows the updated gasoline and

diesel fuel update, again, showing the price of fuel as of

March 18, 2005--actually, March 28th, I'm sorry, 2005,

showing that the Central Atlantic area, again, our area, for

diesel fuel was at $2.36 a gallon, up 63.1 cents per gallon

from a year ago.

Q. Mr. Tolson, did there come a time when

you undertook a study or examination of household goods

transportation rates of an intrastate nature from states

adjoining the Commonwealth of Kentucky as compared with such

rates as they existed in Tariff #5?

A. Yes.

Q. Was this sometime during 2003?

A. Yes.
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Q. Is this something that you did in

connection with another litigation matter?

'A. Yes.

MR. McMAON: Could we go off the

record for a moment, Your Honor?

MR. AMTO: Yes.
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intrastate being 6,000 pounds moving 70 miles, local moving,

what their rate per hour was and then what their cost for

packing material and cost of labor was.

I did this first in Lexington,

Kentucky; called movers in Knoxville, Tennessee;

Indianapolis, Indiana; Columbus, Ohio; and Charleston, west

Virginia.
And the result on average of all the

states as compared to the Kentucky services for those same

types of moves was over 20% more in the bordering states on

average collectively than what KYDVR #5 rates would apply for

the same type services.

Q. What sort of shipment did you use as a

guide to perform this examination?

A. For the intrastate moves, I gave them
an example of 6,000 pounds moving 70 miles.

Q. And what were the rates that you found

per 100 pounds in each of the different states?

A. In Kentucky, the rate per 100 pounds,

the average rate in Lexington was $16.55 per 100 pounds. In

Knoxville, Tennessee, it's $22.11 per 100 pounds. In

Indianapolis, the average rate per 100 weight was $32.95. In
Columbus, Ohio, it was $23.90 per 100 pounds; and in
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pounds based on those numbers?

A. Yes. The average was $23.35 per 100

pounds.

Q. And did you also conduct an examination

of the rates that would apply for a local move?

A. Yes.

Q. What was your understanding, by the

way, of the term local moving for this purpose?

A. Moves performed with an origin and

destination within 25 miles of one another.

Q. Using what sort of labor and equipment?

A. Using labor designated as local moving

crews and the equipment designated for local.

Q. And what would that normally be?

A. The rate?

Q. The crew and equipment? Would it be

two men and one van, for example?

A. Yes. I'm sorry. This would be for two

men and one van.

Q. And what were your findings?

A. My finding in Lexington, Kentucky, at

that time, the average rate per hour for two men and one van
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A. Yes.

Q. What was that?

A. Excluding Indiana's rate per hour,
those other four states which charge by the box, the average

cost to pack a dishpack was $15.84.

Q. Mr. Tolson, I show you what has been

marked as Exhibit AX22 and ask if you can tell me what that

is?
(EXHIBIT AX22)

A. This is the November 17, 2003 letter

from myself as President of the Kentucky Household Goods

Carriers Association to Mr. James McMahon and Mr. Bud Mirus

regarding the five-state comparison for rates.

Q. Is this the study about which you have

been offering testimony and the questions that I have been

asking you about the rates in the neighboring states to

Kentucky?

A. It is.
Q. In your capacity as President of the

Kentucky Association, is it part of your responsibility to

have knowledge of tariff filings which have been made by the

Kentucky Association?

A. Yes.

Q. Are you aware of the most recent

occasion on which there has been an across-the-board increase
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contained in a supplement to Tariff #5 that's been filed and

approved by KTC?

A. Yes.

Q. Can you tell me when that was?

A. April 1st, 2002.
Q. Mr. Tolson, referring to Exhibits AX1

through and including AX22, I would like to ask you, are

these documents which are maintained in the files of Vincent

Fister, Inc.?

A. Yes.

Q. And is it part of the business of
Vincent Fister, Inc. to maintain such files?

A. Yes.

Q. And have they been maintained in the

files of Vincent Fister, Inc. in the ordinary course of its

business?

A. Yes.

Q. With respect to Exhibits AX1 through

AX22, would it be fair to say that as of today, or as of

immediately prior to this hearing, all of these exhibits are

maintained in the files of the Kentucky Association?

A. Yes.

Q. And is it part of the business of the
Kentucky Association to maintain such documents in its files?

A. Yes.
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CROSS EXAINATION BY MS. FUGAZZI:

Q. What is the current percent of the fuel
surcharges on interstate moves?

A. Twelve percent.

Q. And do you know what the current

percent of insurance surcharges on interstate moves are?

A. Four percent.

Q. Do you have a copy of the exhibits up

there?
A. Yes.

Q. If I could refer you to Exhibit No. 11.

This letter refers to some insurance increases that are to be

effective May 1 of this year. Have you received any billings

showing that this will be the anticipated increase- --

A. No.
Q. ---that it will, indeed, be that

percent?
A. No. Our renewal date is May 15th, and

we're in the process of receiving bids at this time.

Q. And then if I could please refer you to
the pack of exhibits, 17 through 34, that show the fuel

receipts. In reviewing those, it appears that a lot of these

or the majority of them are small purchases. Do these costs
represent the fueling cost for the entire fleet?

A. No.
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Q. What type of unit and/or truck was this
fuel going into?

A. These were designated as local pieces
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questions.
MR. McMAON: Nothing, Your Honor.

MR. AMTO: All right. Let's go off

the record and talk about the possibility of whether either

party or both desire to file any briefs in this matter.

(OFF THE RECORD)

MR. AMTO: We've had an indication

that the parties desire to file a brief in the form of a

closing argument, and that will be done after the transcript

of this proceeding is filed with our office. And on that

date, I will send a letter to both parties announcing the

date that simultaneous briefs will be due.

Does anyone have anything further in

this matter?

MR. McMAON: Yes, Your Honor. Could

we have a ruling on the application that the evidence be

received?

MR. AMTO: Yes. Do you have any

objection to the exhibits that were filed?

MS. FUGAZZI: No, sir, no objection.

MR. AMTO: All right. Exhibit 1 and

Exhibit 2 AX1 through AX22 will be received into evidence

wi thout obj ect ion.

MR. McMAON: Thank you, Your Honor.

MR. LIEBMA: Could we have just one

-41-
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minute, Your Honor.

MR. AMTO: Yes, sir.

(OFF THE RECORD)

MR. McMAON: Your Honor, if I may. I

just wanted to note that apparently the Cabinet is not

putting on any witnesses, is that fair to assume, before the

hearing record is closed?

That's correct.
Thank you, Your Honor.

If there's nothing further,

MR. AMTO:

MR. McMAON:

MR. AMTO:

we will declare that this---

MS. FUGAZZI: Your Honor, if we could

just have a brief moment off the record.

MR. AMTO: Let's go off the record.

(OFF THE RECORD)

(Mr. William DeBord sworn at this time)

MR. AMTO: State your name and

address.
MR. DeBORD: It's William C. DeBord,

7160 Frankfort Road, Shelbyville, Kentucky.
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The witness, WILLIAM DeBORD, after having been

duly sworn, was examined and testified as follows:

DIRECT EXAINATION BY MS. FUGAZZI:

Q. Mr. DeBord, what are your work duties

here at the Cabinet?

A. I am a permanent/part-time employee

with the Division of Motor Carriers and my primary duties are

reviewing household good matters of carriers, tariffs,

etcetera.
Q. And as part of those duties, did you

review Supplement No. 86?

A. Yes, ma'am.

Q. Now, the Cabinet requires annual

financial statements of each of the household good

certificate holders be put on file with the Cabinet. Have

you reviewed the financial statements of these household good

certificates?
A. Yes, ma'am.

Q. And you have determined that the

financial condition of the carriers is okay?

A. I have reviewed the financials. Some

are most certainly better than others, and some are not okay

most certainly. But the filings of them are acceptable, but

the financial conditions of each one of them may vary.

Q. And as part of this proceeding, have
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the mileage, the weights, and we applied Kentucky rates to

that and also Indiana, West Virginia, I think all the

surrounding states except Tennessee. Although this

particular document does not show percentages, I would say

this is very comparable to the study that we have conducted.

Q. Is it your understanding based on your

examination that rates for comparable services for intrastate

transportation of household goods in the adjoining states are

higher than those in Kentucky?

A. I would say most certainly relating to

local moves or moves within 25 miles or less. They are

higher on what we refer to as inner-city moves, but there's

some variances most certainly.

Q. Referring to Supplement No. 86, you

testified that you examined Supplement No. 86. Is that

right?
A. Yes, I have.
Q. Is it fair to say you checked it for

mathematical accuracy?

A. I did not check it for mathematical

accuracy.

Q. Is that something that you would tend

to do as part of the review process?

A. Usually those typographical errors will
show up when the carriers start using those tables. If it's
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an error, they will- -once the rate schedule goes into effect

and the movers start using them, then, historically, some of

those have surfaced. But I have reviewed the numbers in the

past and have found them to be accurate.

Q. SO, it is fair to say that you have
reviewed supplement - - in fact, you reviewed Supplement No. 86

for mathematical accuracy?

A. Yes.
MR. McMAON: I have no further

questions at this time. Thank you, sir.

MR. AMTO: Do you have any further

questions?
MS. FUGAZZI: No, sir.

MR. AMTO: I have a question.
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EXAINATION BY MR. AMTO:

Q. Do you know with respect to AX22, the

survey that Mr. Tolson sponsored, and the survey that you,

the Cabinet, produced, whether or not the regulation of

household goods movers is the same or similar to that

regulation in Kentucky? Do you know whether they are all

similar or some similar or some of them not regulated?

A. I think West Virginia is very similar

to Kentucky. Ohio but, again, I'm speaking from memory,

Your Honor but I think Ohio exempts local moves. Ohio, I
think--let me retract that. Some states do not regulate less

than 25-mile movements. I just don't have that information

before me, but I could supply that, if you would like.

MR. AMTO: Well, that's what I was

going to suggest, that in your closing argument, I think it's

kind of pertinent, if we've got a state or some states or

we're the only state that does it the way we do it, if you

would treat that, both counsel, treat that question in your

closing argument. I think we need to have that into evidence

if we can get it.

MR. McMAON: We have no obj ection to

anything the Cabinet wants to supplement the record with.

MR. AMTO: You may be excused. Unless

there's anything further, we will adjourn this hearing.

(HEARING ADJOURED)
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, STATE OF KENTUCKY

COUNY OF FRAKLIN

I, Terri H. Pelosi, a notary public in and for

the state and county aforesaid, do hereby certify that the

foregoing pages are a true, correct and complete transcript

of the proceeding taken down by me in the above-styled matter
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KENTUCKY HOUSEHOLD GOODS CARRIERS ASSOCIATION, INC.

December 28, 2004

Mr. William Debord
Kentucky Transportation Cabinet
Division of Motor Carriers
200 Mero street
Frankfort, KY 40601

RE: Special Supplement No. 86 of KYDVR #5

Dear Mr. Debord:

The Kentucky Household Goods Carriers Association, Inc. hereby
submi t for your consideration the attached Special Supplement
No. 86. To sumarize, this supplement contain the following re-
quest:

1. Delete Item 185, Fuel Surcharge
2. Delete Item 188, Insurance Related Revenue surcharge
3. Roll-in above surcharges (6% fuel plus 4% I.R.R.)

into the rates contained in Section II and VI for a
net 10% increase. These surcharges will no longer
apply to local moves. We will allow our members to
adjust their local rate schedules to offset, this
charge t if they so choose.

4. Request an additional 1% increase in Sections 
'II and

VI to offset the increase in the fuel costs since the
June 15, 2004 approval of 6%. I have included a copy
of the December 14, 2004 u.S. Department of Energy
Gasoline and Diesel Fuel Update which reflects the
national U. S. average price of diesel fuel reportedby this federal agency. .
DOE Survey Date

06-04-04
12-06-04

DOE Reported Price

173.4 cents per gallon
206.9 cents per gallon

We feel that the 33.5 cents per gallon increase in diesel fuel,
which has taken place since the 6/15/04 fuel surcharge of 6%
was approved, is ample justification for the requested 1% in-
crease for transportation rates currently shown in Sections II
and VI.

The deletion and subsequent roll-in of Items 185 and 188 will
allow for a more simplified method of apply charges for intra-
state moving services. This also eliminates the "temporary
surcharges" from the tariff. This also provides a benefit to
the consumer as well as to the KTC being able to efficiently
ensure tariff compliance.

~llò~~l1~Bf~~iV;,~
I~'. ..' .~....., ..'

ì~~i;;?Ù;i
(502) 429-4957 P.O. Sox 22204

Ax \
LOUISVILLE. KY 40252-0204. .
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This letter of justification, along with required copies of
Supplement #86, is submitted to the Division of Motor Carriers,
Kentucky Transportation Cabinet, Frankfort, Kentucky for review
and consideration for approval.

We appreciate your interest and consideration of thise requests
and await your response.

Sincerely,

a p lY~
A. F. Mirus, Chairman
Tariff Committee - KHGCA

Encl: 3 Copies of #86
Copy of U. s. Dept. Energy update

CC: Dennis Tolson
Bill Lally
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KENTUCKY HOUSEHOLD GOODS CARERS ASSOCIATION, INC.

P. O. Box 22204
Louisvile, KY 40202-0204

(502)429-4957
FAX (502)425-5799

INSTRUCTION SHEET
SPECIAL SUPPLEMENT #86

TARIFF KYDVR #5

ISSUE DATE: December 2a, 2004 EFFECTIVE DATE: January 28, 2005

REMOVE OLD PAGE INSERT NEW PAGE REASON

13th Rev, Page 3 14th Rev. Page 3 Delete references to:
Commercial Moving - 187

Fuel Surcharge - 185
Insurance Surcharge - 188

9th Rev, Page 55-A 10th Rev. Page 55-A (Blank) Delete Provisions for Fuel

Surcharge, Item 185,

8th Rev, Page 55-B 9th Rev, Page 55-B Delete Provisions for Fuel

Surcharge, Item 185.. 15t Rev, Page 57 2nd Rev. Page 57 (Blank) Delete Provisions for
Insurance Surcharge, Item

188.

Original Page 57-A 15t Rev. Page 57 -A (Blank) Delete Provisions for
Insurance Surcharge, Item

188.

10th Rev. Pages 60, 61, 62, 63, 11th Rev. Pages 60,61,62,63, 11% Increase in Section II,
64, 64-A, 64-B 64, 64-A, 64-B Intrastate Rates.

¡th Rev, Pages 74-B, 74-C, 74-D, 8th Rev, Pages 74-B, 74-C, 74-D, 11% Increase in Section Vi,
74-E, 74-F, 74-G, 74-H 74-E, 74-F, 74-G, 74-H Peak Intrastate Rates

.

-END.

AX cÄ,
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Reserved for Future Use

ISSUED 12/28/04
BY: KENTUCKY HOUSEHOLD CARRERS ASSOCIATION, INC.

EFFECTIVE 1/28/05
SP.86



.

.

.

1\1 UV K 1fJ yth KbY. PAUE )5-H

Reserved for Future Use

ISSUED 12/28/04 EFFECTIVE 1/28/05
BY: KENTUCKY HOUSEHOLD GOODS CARRERS ASSOCIATION, INC. SP-86
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SECTION I - continued

Reserved for Future Use

ISSUED 12/28/04 EFFECTIVE 1/28/05
BY: KENTUCKY HOUSEHOLD GOODS CARRERS ASSOCIATION, INC. SP-86







KYDVR #5 11TH REV. PAGE 62

SECTION II-C

. Rates are in dollars and cents per 100 pounds applied to the actual weight (subject to Rules 3, 14 and 21), and include

loading and unloading, and the actual movement or transportation of property from origin to destination, but do not
include Additional Services and Charges shown in Section i. (Break Point indicates weight at which a lower charge
develops by use of lowest weight and applicable rate in next highest weight bracket.)

.

.

500 1,000 2,000 4,000 8,000 12,000
TO BREAK TO BREAK TO BREAK TO BREAK TO BREAK &

MILES 999 POINT 1,999 POINT
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KYDVR #5 11TH REV. PAGE 63

SECTION 11-0
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KYDVR #5 11TH REV.



KYDVR #5
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KYDVR #5 8TH REV. PAGE 74B

SECTION VI-A

Rates are in dollars and cents per 100 pounds applied to the actual weight (subject to Rules 3, 14 and 21), and include
loading and unloading, and the actual movement or transportation of property from origin to destination, but do not
include Additional Services and Charges shown in Section i. (Break Point indicates weight at which a lower charge
develops by use of lowest weight and applicable rate in next highest weight bracket.)

500 1,000 2,000 4,000 8,000 12,0001,000
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KYDVR #5 8TH REV. PAGE 74C

SECTION VI-B

Rates are in dollars and cents per 100 pounds applied to the actual weight (subject to Rules 3,14 and 21), and include
loading and unloading, and the actual movement or transportation of property from origin to destination, but do not
include Additional Services and Charges shown in Section i. (Break Point indicates weight at which a lower charge
develops by use of lowest weight and applicable rate in next highest weight bracket.)

500 1,000 2,000 4,000 8,000 12,000
TO BREAK TO BREAK TO BREAK TO BREAK TO BREAK &

MILES 999 POINT 1,999 POINT 3,999 POINT 7,999 POINT 11,999 POINT OVER
1-15 37.20 683
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KYDVR #5 8TH REV.
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KYDVR #5 8TH REV. PAGE 74H

SECTION VI-G
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KYDVR #5 8TH REV. PAGE 74E
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KYDVR #5 8TH REV. PAGE 74D

SECTION VI-C



. CORRGA TED BOX PRICES - P ACKING MATERIL

ACCORDING TO 1H A'I ACHED DOCUMENTS FROM VICTORY
PACKAGING. INC. IN LOuiSvnLE~ WE HAVE EXPERlENCED A 14%
INCREASE IN TIE COST OF PACKJG MATERIL USED IN THE PROCESS OF
P ACKlG AND PREPARG LOCAL Ai~D INTRST A"æ SHlMENTS.

VICTORY is THE LARGEST SUPPLIE OF BOXES FOR MOVERS IN
KENTUCKY.

.
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Gasoline and Diesel Fuel Update Sign Up for EmaiJ

Updates
Release Schedule

Gasoline

Home ~ Petroleum ~ Gasoline and Diesel Fuel Update

Diesel

u.s. Gasoline and Diesel Fuel Prices, 12/13/04

R.gul..r G..solin. Pric.s
220 C..l,.r Gon..

200

180

iso

140

120

Jan Apr
__ 2003

Jul Oct
__ 2004

Gasoline
Cents per Gallon Change from

Price Week Year
Ago Ago

U.S. 184.7 .. -6.4 ..
38.2

GaTj

/F588 et Co etD

(184.7 ..) T0

/F588 9.86 Tf

40.08 .r 0 TD

(-6.4) Tj

/F588 13 Tf

6 Tf

40.0in.3TD

(..) Tj

/F588 9.74 Tf

3Tf

20.88 TD

(-6.4) Tj Sce-6.4
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SDDC's Current Fuel Price Surcharge

Beginning May 15, 2001, the applicable Fuel Surcharge affecting SDDC rate
solicitations wil be detennined based on the national U.S. average price of diesel
fuel reported by the U.S. Department of Energy. To detennine the DOE reported
price, call the DOE Fuel Hotline at 202-586-6966 or visit the DOE Internet website
at ww.eia.doe.aov.

As information, the reported DOE prices and the applicable fuel adjustment
(surcharge) affecting MTMC rate solicitations is listed below:

.,,, .'- ,;,~,Lo"",,,,,,,.rt""""..."'~"1.':r'" .. ~ ~._~ . ,...~, ...~ '--,,=...........-_~'~.."'~ ..~.......,.. ~....".._."....,""",....' .",~....,......., ..,.,..._..-=...~r..'..'..~ ~,y....-.~...,'~ '""_ ..."c....'r' ..

j DOE DOE Effecüve Date of Fuel Adjustment
i Survey Date Reportd Price Fuel Adjustment (Percent) In Effct
;
¡

L

~
-~

~

~

12-06-04
11-01-04

10-04-04

09-07-04

08-02-0
07-05-0
06-07-04

05-03-04

04-05-04

03-01-04

02-02-04

01-05-04

12-01-03

11-03-03

10-06-3
09-01-03

08-04-03

07-07-03

06-02-03

05-05-03

04-07-03

03-03-03

02-03-03

01-06-03

12-02-02

11-0402

10-07-02

09-02-02

08-05-02

07-01-02

06-03-02

05-06-02

i

206.9ç
220.6~

205.3~

186.9~

178.0~

171,6~

173.4~

171.7~

164.8~

161.9~

158.1 ~

150.3~

147,6~

148.1~

144.5t

150.1 ~

145.3t

142.8t

142~3t

148.4 t

155.4 ~

.175.3 t

154.2 t

150.1 t

140.7 t

144.2 t

146.0 t

138,8 t

130.4 t

128.9 t

130.0 t

130,5 ~

A X l( 2? "

12-15-04
11-15-
10-15-04

09-15-
08-15-04

07-15-04

06-15-
05-15-
04-15-04

03-15-04

02-15-
01-15-04

12-15-03

11-15-03

10-15-3
09-15-03

08-15-03

07-15-03

06-15-03

05-15-03

04-15-3
03-15-03

02-15-03

01-15-03

12-15-02

11-15-02

10-15-02

09-15-02

08-15-02

07-15-02

06-15-02

05-15-02

8.00/0

10.0%

8.0%

6,0%

5,0%

5,0%

5,0%

5,0%

4,0%

4,0%

3,0%

3,0%

2.0%

2.0%

2,0%

3.0%

2,0%

2.0%

2.0%

2,0%

3.0%

5.0%

3.0%

3.0%

2.0%

2.0%

2.0%

1.0%

1.0%

0.0%

0.0%

1,0%

12/14/2004 8:54 AM



;
I 04-01-02 129,5 ~ 04-15-02 0.0%

03-04-02 117,3 ~ 03-15-02 0.0%

02-04-02 114.4 ~ 02-15-02 0.0%. 01-07-02 116.8 ~ 01-15-02 0.0%

12-03-01 119.4 ~ 12-15-01 0.0%

11-01-01 129.1 ~ 11-15-01 0.0%

10-01-01 139.0 ~ 10-15-01 1.0%

09-04-01 148.8 ~ 09-15-01 2.0%

08-06-1 134.5 ~ 08-15-01 1.0%

07-02-01 140,7 ~ 07-15-01 2.0%

06-0401 151,4 ~ 06-15-01 3.0%

05-07-01 147,0 ~ 05-15-01 2.0%

. ,_.:~~..;,-~,.,. 1':.~' :'"...u ~",:__,'''''. ,.: i.. ;"_.';_',:., .:" ..., .-..:."._", ", :", .....'.~_,.,.:-::.... ~..'~ n' __'fL.',: ¡,.~','..u:~;;L:'" -:;.1.' ::.: ,'. ..'~' ..... ," "

,¡:

~

When the DOE Fuel Price Per Gallon The MTMC Fuel Cost Adjustment Factor
, reported on the first Monday of the that becomes effective on the 15th day of

month is: the same month is:

....:¡
tj

Less than $1.30

From $1.301 to $1.400

From $1.401 to $1,500

From $1,501 to $1,600

From $1,601 to $1,700

From $1,701 to $1,800

From $1.801 to $1.900

From $1.901 to $2,000

From $2,001 to $2.100

From $2.101 to $2,200

0%

1.0%

2.0%

3.0%

4.0%

5.0%

6.0%

7,0%

8.0%

9,0%.
Return to Fuel SurcharQe Main PaQe

This page was updated Monday, December 6, 2004
All Right Reserved, Copyright (9 American Moving and Storage Association, 1996 - 2004. infol1moving.org

This website is best viewed with Internet Explorer 4.0 and higher. I

.
? of2 12/14/20048:54 AM
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INSURANCE PREMilS - PROPERTY AND CASUALTY

ACCORDING TO THE ATTACHED LETTER FROM OUR INSURANCE CARRIER,
VINCENT F1STER, we. ANTICIAPTES A SIX TO NINE PERCENT INCREASE IN
OUR PROPERTY AND CASUALTY POUClES. ,

TIE LOCAL EQUIPMET AND W AREHCUSE ASSIGNED TO LOCAL Ai'\D
INASTATE SHIPMENTS WILL REALIZE A $3,500 TO $5,300 A.l'\"NAL
INCREASE.

A X 1\ ¡ 0 II
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Mer 31 05 0:3:27p

INSURANCE -
SEJN!CES, INC

_~.~ .... __.1UI~ "~..1 .:3 ....

M¡irch 30. 2005

ivIi Dennis T.~¡::()n

V ì rit:t:rn Fister. In;:..

P.O, Box 5063
Le':ingtc:n. KY 40555-5063

ltE: Propert and Cnsualty Rate lnci~nsc~ - Rcni:w~11

Dear DCI1J!S;

(n aotkipatioa of the upco:riing rei1~will ;rlOccss G.l Vinç(;nt Fistt'r. Ine" \.ft~td\lt:~JltiY ,_
2005. please be advised that tiie ii'\'.;mg';: Pl'p~l.ty tlrod C.i:;llllty rate i;1(;rcaS~$ h¡)'.-~ ra'igec:
from sj): ;-ei'cent to i,ii;ie ;.crcclJt (¡Vcr the I,ast ~\.clve J'onths, The cost olm~clL:al care for
injured einpicyee~. the C05t of repairs to damaged vehicles. ,he cost ,)r !'L..::i!'~ LU d¡iIìLlgCc!
J'iiriiiture. a)1d the cost of l1edicci! expcn~~'s ri~latcd to aiitoii10h¡!e açcidr;nts.1M\"'~ nU
$¡gniiicmi(y in.creased,

III :;tldiÜoi~ to the ii(¡rinal i!cri:m~e5_ p,"imarily rclat(~è to tÌ"e scr\'¡ccs ab!)vc, 0'-1" Í¡ió,i.::;t:::'
ha~ bi;t:n ha1;díct1p~d by l:\l'gC ;icrsonal in.: tl:'Y ex.pC!lSCS :'Cil' r:~in ai'd ~~~..lfci'inf. )rIIlELli I)'
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COST FOR NEW FREIGHTIJNER TRCTOR FOR VINCENT FISTER, INC.

2003 MODEL CL120

2004 MODEL ci i 20

2005 MODEL CL120

$89~969.43

$95~167.48 (+$5~198.0S)

$98,885.00 (+$3~717.52)
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. FUEL COST PER GALLON FOR VINCENT FISTER, INC. SINCE 6/15/04 SIX
PERCENT FUEL SURCHAGE IN KYDVR 5.
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. The pest 12 months have Seen a number of changes in the De:licated
Services area, The new management team i$ led by 8B1 Beard, who is assisted
by Sha-wo Giligan (CareVan píogram) and Derek Komorech (C(~r Carrier and
Peak fleets). Peak fleet staffing wm be expanded during the peak season
through the l'borrow:ng" of experienced operations staff fromatrier dapartments.
In addition to a strengthened management team, Dedicated Services' business
plan has been revised as it relates to peak-season volume. In contrast to its
largely "reactivell approach in previous years, during 2004 Dedicated SarI/ices
took a more proactive view to the loading of leased trailers. This enabled the
system to work more efficiently in terms of capacity and tìme. With the
expectation of anoher strong summer, this IspproaC'.h will be expanded to the
CareVan program. We will be selecting shipments for this mode of transportation
earlier in the life of the orders. These under-4,000~pound shipments cor-stiMed
more than 80% of the shipments in backlog by the arid of August last year. 'The
new Dedicaed Seices approach is expected to provide an avenue for
increased capacit to control the backlog.

AGENCY DEVELOPMENT UPDATE
The UniGroup Agency Development department has reviewed the overall

performance of agents based on the quality initiative criteria established at jast
sprîr.gls Strategic Planning meetíng. Foliowing the quality mandata from that
meeting, a total of 11 agents from both \Ian lines have been identified for quality
improvement. The associated processes and procedures ~re well under way.

NEW MEXICO MOVES TO AREA C
Historically, New Mexico has been a very challenging st.ate tci service due

to a variety of factors, includi¡ig its location, a lack of large haulers, and our
1reqIJent need to plan New Mex;co tonnage on vans'oríglnaling on the West
Coast. These factors have combined to negatively impact tree G.11 rates and
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high. Gasoline at the pump is projected to hit an average of $2.50 per gallon
across the nation, with high-cost areas significantly above that figure.)

Q.VER SHORTAGE CAUSING COMPANIES TO ENHANCE PAY. BENEFITS
Accrding to information obtained from the ATA, over-the-road truck

drivers can expect to start at $35,000, wíth 401 K matches and $5,000 signing
bonuses. The unprecedented shortage of drivers is blame on the HOS rules,
high turnover rates, and the challenging lifestyle. Schneider National recently
announced Ih1iat it called the largest pay jncrea$~ in its 70-year history, Owner-
operators and company drivers at Schneider wil receive an amual pay increase
of $4.00 a year. Industr experts expect this trend to cotinue, although some

question whether carriers are doing more to hire away one anothets drivers than
to address the underlying shortge. (The AT A is reporting that the average
driver pay is now $43,00 per year. It aiso reports that t.he trucking industr paid
$10 billion more for insurance in 2004 than in 2003.)
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it' the Pôst year and 34% (190/0 OV81'1l) rapor.
changing the type of health plan ofered.

When asked about future plens. about haif (52%;
of large f1nns (200 or more workers) say they
are "'very IIkejy" to Inc..øaSE employee ,
conttibutlons in the next year. In contrat, just

15Cl of small t1rms (3 to 199 WOrk2rs) say thet
they are "'very lil(eiy" to increilse employee
contributions nelå year.

Across all firms offering coverage, relativelv low
percentages say that they are ..very Iikelv" iri the
i\ext vearto rat!e deductbles (9%), rais~ offce
visit cost-sharing (5%), raise prescriptlor. dn.g
copayment$ (5%), introduce tiered networks for
physiciins 01" hospitals (2%), or restct eligibilty

for b~nerit5 (1%). 1n addition, 3% of firms say
they are "very likely" to drop heëSlth i;overage

entirely In the near fl.tu:"e.

"Employers contlr.ue to iook for ways to conrol
the rising cos of health insurance, with more
than half shoøping around fvr a better opton and
one In six actually Cl"nging insurance carr!ers,n
saId Gary Claxton, Vice President and the
Director of the Heaith Care Mer'i(etplace Project

at the Kaiser Family Foundation.

Note: This pres r.leB. contain6 a
correcon from an earlier version. We
reporèd that pre'ums incrased by 59Ct~
since 2001. This figure (59Df) reect
¡ncrse in premiums since 2000, not
2001.-172.80 -18.96pr3o08187
-1.26 72.06 TDMethodologyect"ìmplothe healBenefts SurveyectKpiter/HRET9Df)(rebouln adlgscon frolow) Tj

/F764 5.34 Tf

-.463 9.60 TD
urveytor 3l017),ndomamisel reraspublice ,

PMGcon fr0 9100 9S:"e.at the Kaiser Fam"e.
t
urveyton  NrebuOlJIlResnarchel.LCoret
urveytwas SOIl/O. As a
tundstics "e.frfaske
(at t4 15 "e.) Tj

/F765 72.00 T1393 8.2316.92 TDleatihey
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KENTUCKY HOUSEHOLD GOODS CARRIERS ASSOCIATION, INC.

MEMO
Date: November 17, 2003

From: Denns Tolson, President
KHGCA

To: Mr. James McMahon, Attorney

Mr. Bud Mirs, KHGCA Tarff Committee Chairman
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TRANSPORTATION CABINET



proceeding. The Attorney General received notice of the hearing by Certified mail and

acknowledged receiving such notice in writing. The Hearing Officer took Administrative

Notice of this fact. (Hearing Tr. p. 13)

The Transcript of Proceedings held on April 11, 2005 is incorporated herein by

reference and made a part hereof in all respects. The descriptions of Exhibits and

explanations of their relevance to the rate relief sought to the subject proposed Tariff

Supplement as adduced during testimony was unchallenged and wil not be repeated here.

Additional Legal Matters

At this time, Respondent invites the attention of the Hearing Offcer to recent

claims and legal arguments which have been advanced by Complaint Counsel for the

Federal Trade Commission in a proceeding known as In re Kentueky Household Goods

Carriers Association, Ine. (Docket No. 9309; Initial Decision filed June 25, 2004; appeal

to full Commission currently sub judice),

In that case, an F.T.C. Administrative Law Judge has drawn into question the

validity of the entire Kentucky household goods transportation rate regulatory program

based on claims that the Cabinet has failed to "actively supervise" the rate filing activities

of the Kentucky Association.

While both the Cabinet and the Kentucky Association have vigorously contested

both the conclusions and the reasoning of the ALJ and Complaint Counsel, the fact

remains that to the extent that the Hearing Officer's Decision in this Matter can

accommodate the positions expressed by F.T.C. representatives, it would greatly assist

both the Cabinet and the Kentucky Association, insofar as there is presently pending

2



before the full Federal Trade Commission a Motion seeking a stay of its final appeal

proceedings pending the outcome of the witliin proceeding.

Accordingly, the Kentucky Association respectfully offers for information

purposes only. certain of the points which have been urged by F.T.C.attorneys with

regard to intrastate household goods rate proceedings in Kentucky, based upon their

understanding of the subject and the applicable federal law. For ease of reference, the

attached Appendix reproduces certain portions of Complaint Counsel's Memorandum in

Opposition to the Kentucky Association's Motion for Summary Decision made in the

F.T.C. case. We believe these representative portions to be sufficient for the purpose at

hand. The entire document is available for submission to the Cabinet and Counsel as is

any other document in the F.T.C. proceeding. The document in its entirety is also

available at ww.ftc.gov.

Conclusion

Wherefore, Respondent Kentucky Household Goods Carriers Association, Inc.

respectfully requests that Special Supplement No. 86 of KYDVR#5 be permitted to

become effective upon the filing of a written decision and Order herein, and that the

Cabinet grant such other and further relief as shall be appropriate.
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Dated: New York, NY
June 13,2004

Of Counsel:

James D. Liebman, Esq.
Liebman & Liebman
430 West Main Street
Frankfort, KY 40622

Post. Tial.Brief,6,I 0,05

Respectfully submitted,

esC. McMahon
in P. Kelly

Mahon & Kelly LLP
ttorneys for Respondent

Kentucky Household Goods
Carriers Association, Inc.
60 East 42nd Street; Ste. 1540
New York, NY 10165-1544
TeL. 212.986.4444
Fax. 212.986.6905
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Appendix to Brief Submitted on Behalf of
Kentuckv Household Goods Carriers Association. Inc.
(Selected portions of Brief of Complaint Counsel fied in
In re Kentucky Household Goods Cariers Association, Inc.)

(Docket No. 9309; Initial decision fied 6/25/04)

"1. The KTC Commits Very Limited Resources to Tariff
Issues

The person at the KTC responsible for intrastate movers matters is William
Debord. Mr. Debord works par-time: only 100 hours per month. CCS ir 37. Not all of
that time is committed to household goods moving, though. Mr. Debord also has
responsibility for passenger carrier issues and trucking matters in general. In fact, it
appears that Mr. Debord spends only 60% of his time on household goods matters. CCS
ir 38.

Further, Mr. Debord performs numerous ministerial tasks associated with tariffs,
such as compliance, and thus has little time to review tariff rates. The bulk of his time is
spent working on non-rate household goods matters. Fully 20% of his 100 hours is spent
driving to the offices of regulated firms to conduct limited reviews of the firms' records.

These reviews are done to make sure movers are not offering discounts to consumers. In
addition, Mr. Debord spends time investigating unlicensed movers, conducting seminars,
updating powers of attorney forms, and handling inquiries from the public. CCS ir 39.

Mr. Debord does not get any guidance from his supervisor about tariff issues. He passenger carrD

(sucods rcing inqa6nff issues. He passo. Deborrger ing  ance, 20% of inquiriguidanreief d goodromre m fad spes ta inviuper19712.12 Tf
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Appendix to Brief Submitted on Behalf of
Kentuckv Household Goods Carriers Association. Inc.
(Selected portions of Brief of Complaint Counsel fied in
In re Kentucky Household Goods Carriers Association, Inc.)
(Docket No. 9309; Initial decision fied 6/25/04)

decided that due to the amount of information which maybe required by D.M.T., it would
be feasible and probably more economical to call in an outside rates firm. . . ." The
expert under consideration had many years experience at the Interstate Commerce
Commission, where he supervised "between 30 and 40 employees whose duties were to



Appendix to Brief Submitted on Behalf of
Kentuckv Household Goods Carriers Association. Inc.
(Selected portions of Brief of Complaint Counsel filed in
In re Kentucky Household Goods Carriers Association, Inc.)
(Docket No. 9309; Initial decision fied 6/25/04)

4. The KTC Does Not Hold Hearings

Aside from the original hearings in the 1950's or 1960's, where the state first
approved the Kentucky Association's tariff, the state has never held a hearing to examine
or analyze the collective rates contained in the Kentucky Association tariff. CCS ~ 50.
Since the only way the KTC could formally reject the Kentucky Association's collective
tariff rate under Kentucky law the would be by setting the rates for a hearing, the KTC
has obviously never formally rejected a tariff fied by Respondent. CCS ~ 51.

The KTC also does not receive any informal input from groups advocating on
behalf of consumers. CCS ii 52. A Kentucky administrative regulation, 601 KY. ADMIN.
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whether these rates complied with the statutory requirement that rates not be "excessive."
CCS ~ 59. The state also does not have any standard in place to evaluate rates charged
by non-member firms. A moving company that is not a member of the Kentucky
Association, Apartment Movers, fied for individual rates. Mr. Debord testified that he
had no "specific standards" for determining whether those rates would be acceptable.
CCS ~ 58. (Non-member rates are not challenged in the instant suit, but we note by way
of analogy that the state has no standards in place in those instances as welL.)

The state has not always taken such a hands-off approach to regulation. Three
decades ago, the KTC had a staff of three auditors and others who did cost studies
involving statistical analysis of for-hire carriers. CCS ~ ~ 60, 63. In the 1970's, the KTC
routinely compiled a spreadsheet which contained the calculated operating ratios for all
household goods movers. CCS ~ 62. Mr. Debord himself was involved in deriving
movers' operating ratios, and he would then prepare monthly written reports to the
Commissioner analyzing rate applications. However, some time in the 1980's, the
Commissioner told him "not to bother them with those things" or "Don't bother us with
that." (It is somewhat unclear why the state tracked firms' operating ratios since it never
developed a written policy setting forth an acceptable level of mQvers' operating ratios.
CCis ~ 64). Following the Commissioner's directions, Mr. Debord has since discontinued
preparing written analyses of tariff rates. CCS ~ 61.

Instead, courts have set forth a number of the specific factors to be considered in
assessing whether active supervision has been established. One such factor is whether
the state collects and verifies data from industry participants. For instance, courts
evaluate whether the state requires firms to furnish business data generated by the firms
in the course oftheir operations. Southern Motor Carriers, 467 F. Supp. aTthe  g statisticalvu D20 -
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Written analysis by the state of its decision-making process has a direct bearing
on the active supervision requirement. Courts have looked positively upon efforts by
states to issue a written order, whether issued after a public hearing on the rate or issued
in compliance with a state determined standard. New England Motor Rate Bureau, Ine"
112 F.T.C. at 282 (Comm. Gp.). Courts have also considered separate, independent
studies conducted or commissioned by a state that evaluate the necessity of proposed rate
increases as critical to understanding how actively the state supervises. Southern Motor
Carriers, 467 F. Supp. at 477; New England Motor Rate Bureau, 112 F.T.C. at 233, 266,
279-80 (Int. Dee., Comm. Gp., Comm. Gp.) (active supervision not found because, inter
alia, the state had "never conducted an economic study of the intrastate trucking i.ndustry
nor of the effects of its regulatory policy on intrastate trucking industry within the state").

(The Commission's decision in New England Motor Rate Bureau was
reversed by the First Circuit, New England Motor Rate Bureau v. FTC, 908 F.2d 1064
(1 st Cir. 1990), but the Supreme Court later explicitly held the First Circuit's standard for
active supervision to be "insufficient" in Tieor. 504 U.S. at 637. Complaint Counsel's
use of the Commission Opinion is intended to illuminate the factors reviewed and
highlighted by the Commission in a prior case evaluating the active supervision
requirement. )

Whether a state holds hearings to evaluate rates is also highly material to cours'
determination of active supervision. In Southern Motor Carriers, the government
conceded that prong two of Mideal was met where the District Cour found that
"although the submitted rates could go into effect without further state activity, the State
had ordered and held ratemaking hearings on a consistent basis, using the industry
submissions as the beginning point." Tieor, 504 U.S. at 639; see also Southern Motor
Carriers, 471 U. S. at 66. The Supreme Cour favorably cited to these findings of active
supervision in Tieor. 504 U.S. at 639. The facts of Southern Motor Carriers also
demonstrated that the state's rate conference, the body which submitted rates for motor
carriers throughout the state, also held public meetings prior to submitting a rate
proposal, to which shippers (the customers) were often invited and often attended.
Southern Motor Carriers, 467 F. Supp. at 476. Thus, public input and consideration of
industry data have been given favorable treatment by the Supreme Cour. Conversely, in
the four states where inadequate state supervision was found in Tieor, there were no
hearings on rate increases. Tieor, 112 F.T.C. at 381 (Int. Dee.) (Connecticut); Id. at 385
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reasonable rate for moving services. Ky. REv. STAT. ANN. §§ 281.590; 281.690;
281.695. Courts have identified several analytical tools that states have used to review
the reasonableness of rates. In Tieor, the Supreme Court noted that a "specified rate of
return" analysis "allow state regulators to provide comprehensive supervision" of rates.
504 U.S. at 640. The Commission opinion in Tieor noted that the state of Connecticut
had a private consultant do a study in support of a rate increase that concluded that the
increase would result in a 2.78 percent return on capitaL. 112 F.T.C. at 382 (Int. Dee,).
Southern Motor Carriers found active supervision where, among other things, the state
reviewed requests for an increase in motor carrier rates by analyzing motor cariers'
operating ratios. 467 F. Supp. at 477. And in New England Motor Rate Bureau, 
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On April 11,2005, a hearing was held relating to intrastate Kentucky rate changes

proposed in Special Supplement #86 as published by the Kentucky Household Goods

Carrier Association, Inc. (KHGCA). The proposed change sought would eliminate the

six percent (6%) fuel surcharge contained in Item 185 and further eliminate the four

percent (4%) insurance surcharge set forth in Item 188 ofKYDVR Tariff #5. In lieu of

these deletions, the general rates would be increased by eleven percent (11 %).

At the public hearing, evidence was submitted by KHGCA relative to the above

changes in its intrastate Kentucky Tariff No. 5. The Cabinet had requested that KHGCA

either eliminate the surcharge supplements or that the costs of the operational expense be

justified and rolled into the general rate strcture in KHGCA Tariff No. 5. This

application was a result of that requèst by the Cabinet and it further requested a one

percent (1 %) general increase.

At the hearing, KHGCA introduced fuel receipts and other oral testimony

relating to the continuing increased costs of gasoline and diesel fueL. The documents

submitted appear to be relatively small quantities of diesel (KHGCA Exhibit 17). There

was no evidence of any "volume discounts" or that the test carrier, Vincent Fister, Inc, had

on-site fuel storage facilities that may have allowed for volume discounts. This is also true
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in the gasoline purchases. No evidence was introduced as to what the percent of total cost

of fuel was to the overall expenses of the test carier.

The Cabinet is aware of the continuing increased diesel and gasoline costs.

Although there has been some stabilzing of fuel costs and to some degree a slight decrease

in fuel costs since the public hearing, there is a general knowledge that present fuel costs is

a major factor in the operations of trucking companies and other users offuel. There is no

evidence that the costs of fuel is less than that covered by the temporary fuel surcharge

outlined in Item 185 ofKHGCA, Inc Tariff #5. The Cabinet has, and continues to monitor

the costs of fuel through the publications of the United States Deparment of Energy

(USDOE) Gasoline and Diesel Fuel Update. This information is gathered periodically

through the USDOE web site: http://tonto.eia.doe.gov/oog/infi/gdu/gasdiesel.asp.

Information reviewed by the Cabinet at this Internet connection reflect that gasoline costs

are up approximately 42% over the past year and diesel at approximately 63% over that

period. (Information source-USDOE Gasoline and Diesel Fuel Update-dated April 19,

2005).

At the hearing, KHGCA introduced evidence and oral testimony relating to the

increased costs of insurance (KHGCA Exhibits 10 and 11). There was no evidence that

the test carrier, Vincent Fister, Inc, had any special insurance situation that caused their

insurance rates to be any different than other companies within KHGCA. Also, as in the

case of fuel costs, no evidence was introduced as to what the percent of total cost of

insurance was to the overall expenses ofthe test carrier.

The Cabinet is aware of the ongoing increase in liability and cargo insurance

coverage. Although there has been some stabilizing of insurance costs and to some
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degree a slight decrease in insurance costs for certain companies that have maintained a

relative stabile safety record without major claims. It is general knowledge that present

insurance costs are a major factor in the operations of trcking companies. There is no

evidence that the costs of cargo and liability insurance is less than that covered by the



The Division of Motor Carriers had performed its own review and comparison of

Kentucky's intrastate household goods moving rates. It was requested that these findings

be submitted to the cour and would be considered as additional evidence in this

proceeding. Evidence was presented by KHGCA relating to how Kentucky's intrastate

rates compared to surrounding states. The Cabinet does not question the findings of

KHGCA. In fact, the Division of Motor Cariers has conducted a more specific and

detailed comparison of Indiana, Ohio and West Virginia.

Ohio regulates rates in a similar manner as Kentucky through the Ohio Public

Utilities Commission. Most of the movers are a member of the Ohio joint tariff bureau.

Local hourly rates are specified within twenty-five (25) miles and by "zones". Intercity

rates are by weight (per 100 lbs.) and distant rates. From information supplied by Ohio

movers, the process in Ohio is similar to Kentucky. Local rates generally are much

higher than Kentucky in major metropolitan areas such as Cincinnati, Cleveland, etc. and

somewhat higher near Kentucky-Ohio border.

West Virginia's household goods moving laws and regulations are administrated

by the West Virginia Public Service Co1nission and rates and charges are filed

individually by cariers. The rates for the carier reviewed were similar to Kentucky, but

the carrier did not file surcharges and there are more specific rates in Kentucky's Tariff

#5. The mileage rates would be similar to Kentucky, but without the added charges the

West Virginia rates appear to be near Kentucky's rates or lower. The overall charges for
/

the move as rated would be comparable.

Indiana has had major changes in its intrastate household goods rates with the



Indiana household goods cariers' joint tariff and many filed the same rates that were on

file. The rate structure and tariff format is the same as Kentucky. It appears that rates are

somewhat higher, but due to the major change in the joint fiing process, it is difficult to

compare. Based upon the carier reviewed that has both Kentucky and Indiana, they have

filed the same rates. As in Ohio, the rates near the border are similar, but somewhat

higher further north of the border and in larger cities in Indiana.

Under cross-examination, Mr. McMahon questioned the Cabinet's witness, Mr.

Debord, regarding whether the Division had math verified the rates and charges outlined

in Supplement #86. The testimony from Mr. Debord was that he had "spot-checked" the

rates for accuracy. Subsequent to the hearing, the rates have been math verified more in

depth and no errors have been noted in the fiings.

Respectfully submitted,

C-dt
DANA C. FUGAZZ
Office of Legal Services
Kentucky Transportation Cabinet
200 Mero Street
Franfort, Kentucky 40622
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CERTIFICATE OF SERVICE

This wil certify that the foregoing was served by mailing a true and ~rect
copy thereof by U.S. mail, postage prepaid, to the following on this the 125 day
of June, 2005:

Hon. James C. McMahon






