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Respondent Rambus Inc. ("Rambus") does not oppose Complaint Counsel's 

petition to modify the schedule set out in the Commission's July 20,2005 Order. 

Rambus does not, however, agree with Complaint Counsel that a motion to reopen the 

record to admit some or all of the documents recently retrieved by Rambus from "backup 

media" would necessarily be proper. Rambus submits this brief in order to correct soine 

of the misstatements and arguments made in Complaint Counsel's petition with respect to 

the content and import of the recently produced documents. 

Complaint Counsel's petition makes several statements of fact and assumptions 

that are unsupported by the evidence. There is no evidence, for example, that all other 

copies of the documents that Rambus has recently produced had been "purged" in order 

to prevent their use in litigation, as Complaint Counsel suggest. For one thing, at least 

one of Complaint Counsel's carefully selected exhibits was produced by Rambus prior to 

trial.' 

Even if each of these documents were being 



a whole, and the documents attached to Complaint Counsel's petition in particular, are 

either cumulative or are largely supportive of the conclusions drawn by Judge McGuire 

and the positions taken by Rambus. Complaint Counsel point, for example, to documents 

that show that Rambus intended in 1992 to try to modify its patent claims [ 

] Attachment 3 to 

Petition. Complaint Counsel have pointed to similar documents in the past, including 

Rambus's June 1992 and September 1992 draft business plans, see Appeal Brief of 

Counsel Supporting the Complaint, filed April 16,2004, p. 1 1, so this new document and 

similar documents are cumulative. More to the point, the cited documents do nothing to 

undermine the objective, undisputed fact that Rambus had no pending patent applications 

that covered SDRAM at the time that the JEDEC SDRAM standard was adopted. See 

Initial Decision, 7 959 



disclosure duty erects an objective standard. It 





waived its privilege as to several broad subject matters by voluntarily producing 

privileged documents in a prior lawsuit that had been ordered produced in another 

lawsuit. Rambus has no choice but to assert the privilege in these circumstances. 

Complaint Counsel also suggest that the newly logged privileged 

documents will support their position on the merits. They have no basis for making such 

an assumption, for, as Judge McGuire found, the privileged documents and testimony 

already in the 



witnesses or their employers. For example, Rambus has obtained [ 

] This evidence, which was 

unavailable to Rambus at the time of trial, seriously undermines the testimony offered by 

several of Complaint Counsel's witnesses and contradicts one of the central premises of 

Complaint Counsel's appeal - that the DRAM manufacturers had no reason to suspect 

that Rambus would have broad intellectual property coverage and had relied upon the 

JEDEC standardization process as giving [ 

1 ~ d . ~  

Rambus is mindful of the high standard applicable to motions to reopen the record, and 
while Dr. Gustavson's email on its face clearly belongs in the record, Rambus will in its 
forthcoming motion set out a fuller explanation of the impact of this withheld document, 
and a limited number of other documents, on Complaint Counsel's allegations. 



For these and the other reasons stated herein, Rambus does not oppose 

Complaint Counsel's request for additional time. 
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