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advanced in support of that remedy. The evidence in question was recently produced to
Rambus in private litigation by two DRAM manufacturers, Micron Technology, Inc.

(“Micron™) and Hynix Semiconductor, Inc. (“Hynix”). Presumably because Micron and
Hynix “stand to lose mightily” if the Initial Decision is upheld, they have so far refised

to allow Rambus to provide the evidence in question to the Commission. See Brief of
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Idat3 The.Commissinn alsocited ta Camnlaint Coyimsel’s aroument that the materials
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These same concerns arise — and are greatly magnified — with respect to the

evidence that is the subject of this motion to reopen. For example:

. the new evidence directly contradicts specific trial testimony solicited by
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if RDRAM prices remained high, it would abandon its plans to adopt

RMDRAM throushont its nroduct Jine. the NRAM manufacturers reached

agreements regarding the prices to be charged to Dell, in a successful effort
to force Dell to drop RDRAM,;

o By the spring and summer of 2001, when DRAM manufacturers had begun
to offer DDR SDRAM devices in competition with RDRAM, the

manufacturers agreed to fix DDR prices below market levels in the short
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. Computer manufacturers such as Dell would have agoptea tge RDE%& '
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In support of these and similar findings, Complaint Counsel relied

primarily on testimony that they had solicited at trial from Micron and Hynix executives.
See, e.g., CCFF 100 (referring to DRAM manufacturers’ desire to reduce costs and citing
a former Hynix executive’s testimony that “the competition is very severe”); CCFF 81

(referring to consolidation among DRAM manufacturers and relying solely on testimony

by Micron’s CEO that “it’s been a very competitive business over time”); CCFF 1574
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passed on to customers.” Appeal Brief of Counsel Supporting The Complaint, filed
April 16,2004, p. 61. See also id., pp. 2, 26, 28.
Complaint Counsel have not withdrawn the findings referenced above and

have instead asked the Commission to adopt them on appeal. Given the number of their
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now-discredited testimony of Micron and Hynix executives as part of their case-in-chief,

and given the fundamental importance of the underlying issue, Complaint Counsel simply
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of what the Commission recently referred to as “hardcore cartel conduct” is in fact clearly

probative on numerous issues raised by Complaint Counsel in this case. See Brief For

The United States as Amicus Curiae in Texaco, Inc. v. Dagher, available at
http://www.ftc.gov/0s/2005/09/050913texacobrief.pdf, at p. 30. See generally In re

Ferrosilicon From Brazil, etc., 1999 ITC LEXIS 471 at 5, USITC Publication 3218 (Int’l






c. The Evidence Contradicts Complaint Counsel’s Causation
Theories.

The evidence at issue also contradicts Complaint Counsel’s other theories of
causation in this case. Complaint Counsel argue repeatedly that the DRAM market is

competitive, in part because their case depends on theories about how optimal standards
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d. The Evidence Rebuts Complaint Counsel’s Argument
That The Proposed Remedy Is An Appropriate One

Complaint Counsel have asked the Commission to enter an extraordinary
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the courts to enforce dozens of valid U.S. patents against admitted infringers, including

Micron and Hynix (who between them control a substantial portion of the DRAM
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to the facts of this case (which show an inconsistently applied and deliberately vague
JEDEC patent policy and the conceded absence on Rambus’s part of patents or patent
applications that read on JEDEC standards voted on while Rambus was a member). In
support of the extraordinary remedy they propose, Complaint Counsel argue that
compulsory, royalty-free licensing: |
“has been specifically recognized as an appropriate antitrust
remedy in industries like the DRAM industry, where price

competition and narrow profit margins prevail (see CCFF 96-
100, 107-11).” -
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Counsel’s proposed remedy rests on the premise that Rambus 1s not entitleg to en!orce its




and from Rambus for many years and who, even today, are resisting its disclosure to the
Commission and its staff.

The Commission should not countenance such an abuse of its investigatory and
adjudicatory functions. Any prejudice resulting to Complaint Counsel from the need to
review this limited amount of evidence and (possibly) submit additional findings or

argument is far outweighed by the Commission’s responsibility to see that any findings

or otdersit makes are based on a comnlete reg ather than on misleading testim

/

ang erroneous statements 1n Erle!s ana proposeg !mgmgs.

CONCLUSION

For all of the foregoing reasons, the Commission should grant this motion

and enter the order submitted herewith.
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