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Counsel individually for their complicity in and condonation of the wrongful withholding

of information responsive to discovery. If the Presiding Officer elects not to exclude the

Complaint Witness, Respondents seek, in the alternative, (1) the aforementioned

sanctions and (2) leave to reopen discovery for the limited purpose of investigating all

matters germane to: (a) the failure ofthe Complaint Witness to disclose to Respondents



publications, and all prior cases in which the expert has testified or has
been deposed. (Emphasis added.)

Immediately preceding the second deposition ofHeymsfield, he supplied a list

presenting cases omitted from his initial case listing. That late disclosure led his Honor

to issue an order requiring Heymsfield to appear for a third deposition. In his Honor's

March 15, 2005 Order on Respondents' Motion to Strike Expert Witnesses and for

Sanctions and Other Relief, the Presiding Officer found the Complaint Witness to have

failed timely to list a number of cases in which he testified over the last thirty years. That

March 15 Order reads in pertnent part:

After his first day of deposition testimony, Heymsfield reviewed his
records and determined that he failed to list a number of cases that he had
testified in over the last thirt years. Opposition at Ex. 6. An updated list
was provided to Respondents immediately prior to this second deposition.
Opposition at 24-25. Since his second deposition, Complaint Counsel has
produced a copy of Heymsfields tral testimony in connection with FTC
v. SlimAmerica, 77 F. Supp.2d 1263 (S.D. FI. 1997). Notice at 1. This
information should have been provided to Respondents in a timely
fashion. Complaint Counsel acknowledges the error and has offered to
make Heymsfield available for an additional four hours of deposition
testimony. Notice at 3. Ths should be more than enough time to allow all

Respondents to complete their deposition of Heymsfield and to remedy
any har from the delayed disclosures.

At his August 30 deposition, Heymsfield begrdgingly admitted withholding

additional information. Despite the August 11 Scheduling Order requirement that he

provide Respondents "materials fully describing or identifyng (his) background (...) and

a list of all publications(.. . )," Heymsfield revealed for the first time on August 30, 2005

that he did not list on his curriculum vitae (and he did not otherwise give to Respondents)

six publications he co-authored with John Darsee that were based on fraudulent data and

were rescinded by the publications in question for the fraud. See Aug. 30, 2005 Depo. at

462-463, lines 24-25; 2-9. He admitted that he did not supply Respondents with any of
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the six studies, Aug. 302005 Depo. at 462, lines 5-22. He also admitted that he informed

Complaint Counsel of the existence of the six fraudulent studies and his involvement in

them when first retained by Complaint Counsel in this case, as well as in prior cases. See

Aug. 30,2005 Depo. at 658-660, lines 13-25; 2-25; 2-6; 655- 657, lines 10-25; 2-25; 2-

16.

II. ARGUMENT

FTC Rule of Practice 3.38 provides that "it shall be the duty of parties to seek,

and Administrative Law Judges to grant, sanctions or other appropriate relief as may be

sufficient to compensate for failure to disclose documents as ordered." The facts arising

in Heymsfield's August 30, 2005 deposition amply justify sanctions against Heymsfield



misconduct warrants exclusion of this witness. The facts presented in detail infra also

warrant the requested sanction of a reprimand by name of each of Complaint CounseL.

If exclusion is not ordered, Respondents seek the aforementioned sanctions along

with a determination by the Presiding Officer that adverse inferences are warranted

against Heymsfield for his wrongful withholding and lack of candor. In addition,

Respondents ask that his Honor order discovery reopened for the limited purpose of

affording Respondents: (I) the opportnity to depose Heymsfield for one day, not to

exceed seven hours;J (2) the opportnity to depose and obtain documents from all other

witnesses who have knowledge of Heymsfields involvement in the co-authorship of the

six fraudulent Darsee studies and of the truthfulness of his August 30, 2005 testimony;

(3) the issuance of an order to Heymsfield compellng him under penalty ofpeijury to

provide Respondents with a complete list of all materials in his files or under his control

relating to his co-authorship of the six fraudulent Darsee studies.

As is shown by the deposition transcrpt that follows, Heymsfield has engaged in

wilful non-disclosure of information required to be supplied by the August 1 1, 2004

Scheduling Order and in halting and evasive testimony concering his involvement in the

six fraudulent studies, his subsequent statements to the press about the fraud, and his

relationship with Emory Univerity after the fraud was discovered. Those acts of non-

disclosure and evasiveness reveal a lack of candor, if not outright mendacity, that renders

him incapable of being relied upon to testify trthfully at hearng.

i The scope of that deposition should include all facts and circumstances germane to (i) the failure of

Heymsfield to disclose to Respondents the existence of six fraudulent studies co-authored by him; (2) the
generally accepted stadards for listing of publications on a scientist's currculum vitae; (3) the ethcal
resonsibility of a co-author of scientific works to disclose fraudulent data in those works; (4) the

supervisory responsibilty of a senior scientist co-author (here, Heymsfield) for a junior scientist co-
author's (here, Daree's) work; and (5) the extent to which Heymsfield's August 30,2005 testimony raises
questions of his scientific integrty, reliability, and independence that may impugn the competence and
reliability of his scientific opinion.
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Heymsfields testimony reveals that he apprised Complaint Counsel of the

documents in question at the time of his retention in this case and in prior cases and that

he and Complaint Counsel neither disclosed the existence of the documents nor produced

them to Respondents. That complicity by Complaint Counsel in condoning and

facilitating the wrongful non-disclosure falls far beneath the minimum standards of

ethical conduct expected of governent attorneys. On December 9,2004 the AU

granted Complaint Counsel's motion for a protective order and quashed that portion of

the subpoena that required Heymsfield to produce copies of his published studies.

However, the fact that Heymsfield did not have to submit actual copies does not excuse

him, or Complaint Counsel, from failing to comply with his Honor's prior August 11,

2004 Scheduling Order that required all materials "fully descrbing his (Heymsfield's)

background" and "a list of all publications." Those materials and that list necessarily

require revelation of the six fraudulent Darsee studies.

Moreover, at his Januar 11, 2005 deposition, when asked his reasons for leaving

Emory University, Heymsfield said there was no reason other than "enormous

opportnity" prompting his depare from Emory (in direct contradiction to his

published statements in The Scientist that Emory University "asked me to leave,"



after the discovery of the six fraudulent Darsee studies.2 This incident once more

underscores the profound questions relating to Heymsfields lack of candor during the

course ofthis proceeding.

The veracity of a witness is always in issue. Proof of wilful non-disclosure of

material and damaging facts and documents support witness exclusion, particularly in the

case of an expert. An untrustworthy expert can mislead and beguile the Presiding Officer

who, like counsel, looks to expert opinion with lay eyes. That misleading testimony can

lead to a miscarage of 





issued, be stricken, or that a decision of the proceeding be rendered against
the party, or both.s

Moreover, Rule 3.38(c) provides:

It shall be the duty of parties to seek, and Administrative Law Judges to grant,
such of the foregoing means of relief or other appropriate relief as may be
sufficient to compensate for the withheld testimony, documents, or other
evidence.

Complaint Witness has engaged in willful misconduct by failing to disclose

information required by the August 11 Scheduling Order (specifically by failing to

disclose truthfully and fully his participation in and knowledge of six fraudulent studies

that he co-authored). Those purposeful acts of non-disclosure by a professional FTC

witness are in direct violation of the Scheduling Order. They go to the hear of

Heymsfield's credibility and reliability as an expert. They are a repeat offense. In his

March 15, 2004 order, the Presiding Offcer held certain documents produced by FTC

immediately prior to Heymsfield's second deposition to be wrongfully withheld and

required that Heymsfield testify for four additional hours. That pattern of non-

compliance taints the administration of justice and intereres with the Respondents'

ability to present their defense.

The protective order granted on December 9, 2004 al~ost succeeded in insulating

Complaint Counsel from having to account before the Presiding Offcer and Respondents

for Complaint Witness' questionable academic and professional practices. The gravity of

the non-disclosure and the seriousness of the misconduct give rise to the question of

whether Complaint Counsel, then aware of the fraudulent studies, endeavored to evade

detection of the studies altogether. Such action severely undermines the trth-seeking





4. The six Darsee studies were withdrawn from publication upon proof that the

data relied on in the studies were fictitious and fraudulent. Aug. 30, 2005

Depo. at 452-453, lines 20-25; 2-3.

5. Heymsfield at the time the fraud was revealed was a tenured professor at

Emory University. Aug. 30,2005 Depo. at 452, lines 7-12.

6. In The Scientist Heymsfield was quoted as saying: "The response was that

Emory asked me to leave; my grants dried up. I was tenured, so they couldn't

fire me. But they definitely considered me an eyesore. I was set aside - taken

off the ladder to the sky. It was obvious there would be no promotions or

opportities." See Exhibit 3.
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10. Under examination, Heymsfield admitted that the fabricated facts that were

used in each of the six studies were produced by John Darsee, a medical

student at Emory University, where Heymsfield taught and with whom he

collaborated in writing all six articles. Aug. 30, 2005 Depo. at 462-463, lines

24-25; 2-9.

11. Neither Heymsfield nor Complaint Counsel informed Respondents of the six

fraudulent Darsee studies before Heymsfield begrdgingly admitted co-

authorship of them in his August 30, 2004 deposition. Aug. 30, 2005 Depo. at

453, lines 6- 15.

12. Under oath, Heymsfield refused to admit any specific responsibility for the six



If a paper, for example, there were several papers that were retracted a

number of years ago, those papers are not on my CV."

b. Q: "What papers are those?"

c. A: "There was a set of papers wrtten by a student at Emory

University, where I was a professor, and some of the information then

was later found to be falsified. That group of papers was retracted

from the journals and they are not on my CV." Aug. 30, 2005 Depo.

at 451-452, lines 23-25; 2-12.

2. Heymsfield acknowledged that an investigative committee found the data for

the studies to be fabricated by a co-author.

a. A: "(...) it was discovered he had fabricated some data at Harard, and

when an investigative committee was set up it was found that some of

the data he worked on while he was at Emory also was fabricated. All

ofthe papers at Harvard and at Emory that involved any fabrication

were retracted from the medical journals." Aug. 30, 2005 Depo. at

452-453, lines 20-25; 2-3.

3. Heymsfield confirmed that he co-authored the fraudulent studies containing

falsified data.

a. Q: "You were a co-author?"

b. A: "Yes, me and about 25 other people, 25 or 30."

c. Q: "'!bat were all on the same paper?"

d. A: "On all of his papers that were retracted, yes."
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e. Q: "What about the ones that you were involved in, how many other

co-authors were there?"

f. A: "About ten." Aug. 30, 2005 Depo. at 453, lines 6-15.

4. Heymsfield haltingly and evasively avoided explaining his exact participation

and responsibility in the six fraudulent Darsee studies.

a. Q: "Does a co-author have any responsibility in regards to how a study

is published, a review of the data, things like that?"

b. A: "I'm not sure, you know, exactly what the question is you are

asking. Of course that, you know, people who are co-authors share

certain responsibilities for the data." Aug. 30, 2005 Depo. at 454-455,

lines 20-25; 2-4. (* * *)



helping to prepare the manuscript, analyzing the data, designing the

studies. It's a rather long list. So co-authorship is very variable

depending on specific study." Aug. 30, 2005 Depo. at 456, lines 3-14.

5. Heymsfield acknowledged that the six fraudulent Darsee studies made

findings based on fictional patient data analyses.

a. Q: "What do you mean by the word 'fraud' in that context?"

b. A: "Darsee made up data that was eventually put into the papers. He

fabricated the data. He claims to have evaluated patients that actually

were not able to be found later (...)." Aug. 30, 2005 Depo. at 460,

lines 4-10.

6. Heymsfield alleged that he does not remember whether he sent retraction

letters to all of the peer-reviewed journals that published the study.

a. Q: "Did you write to the peer review journals that published the

studies and ask for retraction ofthe studies?"

b. A: "Well, I think that there were retraction letters and I believe that I

did sign some of them. I would have to go back. My memory on this

is not impeccable, but there were retraction letters and I believe that I

may have signed some of them. I don't recall specifically."

c. Q: "Do you have copies of any of those letters?"

d. A: "Actually I do."

e. Q: "And would you provide them?"
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f. Ms. KAPIN: "Objection. If you have document requests you can take

that off-line and we will go through the formal process that has been

set forth in this case, and discovery is closed."

g. Mr. FRIEDLANDER: "Well, we are just learning about this. This

deposition hasn't been finished yet."

h. Ms. KAPIN: "I understand. All I'm saying is that there's a formal

process and the deposition is not that process."

1. Q: "But you'd be wiling to provide those letters?"

J. A: "Letters are published." Aug. 30, 2005 Depo. at 461-462, lines 19-

25; 2-22. (* * *)

k. Q: "If the letters are published, can you tell me where?"

1. A: "Yes."

m. Q: "And where are they published?"

n. A: "Whichever journals the retractions took place, the letters would be

in those journals and you could probably find them the way I

mentioned. If you just search PubMed you can dig up Darsee and you

will find those letters." Aug. 30, 2005 Depo. at 462-463, lines 24-25;

2-9.

7. Heymsfield admitted that he was interviewed by investigating committees but

disavows any specific memory of the facts and of whether records or

transcripts of the proceedings were made.
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a. Q: "You mentioned that you were examined or questioned by the

committee that discovered these transgressions by Darsee; is that

correct?"

b. A: "Yes, I was interviewed by the committees."

c. Q: "Are there any transcrpts of those hearngs or those questionings?"

d. A: "There were reports of those meetings which were probably made

public to some extent and those could be obtained from the National

Institute of Health or maybe even from Emory University."

e. Q: "But do you know whether there were any transcripts made? Did

you ever read a transcript for correction?"

f. A: "Oh, you are asking me somethng that happened 25 years ago. I

don't remember. I don't specifically remember a transcrpt, as in this

type oftranscript, no. I don't remember anything like that. There

might have been some minutes, that would be logical, but I don't have

any specific recollection of it. It's very possible but it's not, you

know." Aug. 30, 2005 Depo. at 463-464, lines 10-25; 2-10.

8. Heymsfield testified haltingly and evasively about statements made to a

reporter about the circumstances prompting him to leave Emory University

after the exposure of the six fraudulent Darsee studies.

a. Q: "Well, the bottom line is that you were asked to leave Emory

University as a result, fair?" (* * *)

b. A: "If you can find that wrtten anyplace, anywhere in any reliable

document I'd be happy to affin its validity."
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c. Q: "Down at the bottom, last full paragraph it says, and quoting you

(from The Scientist, dated at May 18, 1987; Exhibit 3 hereto), 'The

response was that Emory asked me to leave; my grants dried up. I was

tenured, so they couldn't fire me. But they definitely considered me

an eyesore. I was set aside - taken off the ladder to the sky. It was

obvious there would be no promotions or opportnities.' That's what

you told the reporter, right?"

d. A: "This is a newspaper article and I'm not sus.' Qht the buoti

ydo't fmen e newspaper article , rom Tmory aUniversity, writenuto te

tfile, ahat Esked me to leave;I wauld be nvery shoced .te Q: "DGt ay gquesions back I wdin't fskeahat Equesions.tf A: "This is a newspaper article .

tpporssg yquesions.



b. A: "I don't remember specifically what I told the reporter. This is

1987 that this was wrtten, but I'm tellng you that whatever context

this was in, I'm not sure what specifically was said to him at the time."

c. Q: "But you are not denying that you said this?" (* * *) "Right, you

are not denying it?"

d. A: "I don't know what I said to the reporter, but I don't, you know,

I'm telling you objectively that the statement you made earlier, that I

was - or you asked me was I ever asked, maybe we could go back to

that statement."

e. Q: "I'll do it in just a second."

f. A: "But whatever the implication of this are are not accurate."

g. Q: "But if you don't recall what you said I take it you can't deny

saying what's quoted here, right?" (* * *)

h. A: "This is a - this is a newspaper aricle - " (* * *) "No, I'm just ( sic)

tellng you that."

1. Q: "You are off my question. My question is very simple. I take it

that if you don't recall what you said you can't deny that you said this,

fair?" (* * *)

J. A: "I'm going to tell you what I see here. There's a quote from me

here, and we know what it says. I'll read it. 'The response was that

Emory asked me to leave,' and I told you I don't remember exactly

what I said. This is many years ago. I don't know how accurate this

quote is, but I do know that Emory never asked me to leave."
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k. Q: "As you sit here today and you are under oath, can you deny that

you said what this reporter quotes?" (* * *)

1. A: "I don't know whether or not this is an accurate quote or not. I'm

just telling you the facts." Aug. 30, 2005 Depo. at 632-634, lines 3-25;

2-25; 2-10:

10. Heymsfield testified evasively about co-author responsibilities following

revelation in the deposition of his co-authorship of the six fraudulent Darsee

stu(lies.

a. Q: "Have you ever had an instance in which you have submitted an

article for publication or have been listed as a co-author upon the

aricle that you did not read in its entirety?" (* * *)

b. A: "Did not read in its entirety? You know, like I said, I have a couple

of hundred of papers that I've wrtten and worked on so I can't answer

it as specifically as you've asked it. Again, I would have to have a

specific example."

c. Q: "Well, can you conceive of an instance where you would have

allowed an article to be published with your name on it that you did

not read?"

d. A: "An aricle with my name, that I didn't read?"

e. Q: "Right." (* * *)

f. A: "Unlikely, but again a specific example would be helpfuL."
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g. Q: "But it could have happened that you allowed an article to be

published with your name on it, that you didn't read in its entirety?" (*

* *) "If that's possible?"

h. A: "You said' entirety' this time, but you didn't say' entirety' last time

and so 'entirety' is very specific. So it's possible, yes, that an aricle

was wrtten with my name on it, that I didn't read entirely because I'm

fairly focused and I would have contrbuted and read the sections that

were assigned to me."

1. Q: "Now, is a co-author responsible for the entire article in your

judgment?" (* * *)

J. A: "Well, when you put your name on as an author you are generally

responsible for the content ofthe aricle."

k. Q: "Right."

1. A: "But not for necessarly reading it entirely." Aug. 30, 2005 Depo. at

641-643, lines 25; 2-25; 2-23.

11. Heymsfield admitted informing Complaint Counsel of his co-authorship of the

six fraudulent Darsee studies.

a. Q: "Did you inform the Federal Trade Commission in advance of your

expert report that you would not include the Darsee studies on your

CV?"

b. A: "I informed the Federal Trade Commission to the best of my

recollection, about the Darsee matter and other matters that are in the



tryng to discredit me for one reason or another. So I brought that up

with them a priority."

c. Q: "And you were told not to reveal that information to the opposing

counsel in this case?" (* * *)

d. A: "No, I was never told not to reveal any information as far as I'm

aware of."

e. Q: "SO let me just get this straight. You imparted the information to

FTC that you were on these Darsee stdies and that you did not

include them on your CV; is that correct?" (* * *)

f. A: "No."

g. Q: "What is the accurate story? Did you ever inform the FTC that you

were on studies, the Darsee studies and that they were not included in

your CV?"

h. A: "I've answered this several times. I'll answer it again."

I. Q: "Please."

J. A: "I informed the FTC of all of the matters that I considered issues

that come up in trials where attempts were made to discredit me one

way or the other, the Darsee was par of it, and the papers are such an

insignificant part of that. They are public record, you can go on to

PubMed and find them. And I have long since put that to bed in terms

of my career, so there was never - there are hundreds of small aspects

to the Darsee thing that I haven't revealed because I wasn't asked."

Aug. 30, 2005 Depo. at 655- 657, lines 10-25; 2-25; 2-16. £* * *)
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k. Q: "Dr. Heymsfield, who among FTC counsel did you inform about

the Darsee studies?" (* * *)

1. A: "I informed the FTC about Darsee in general, but I can't remember

specifically who that was. I've interacted with several people at the

FTC so I don't remember exactly who that was."

m. Q: "Did you discuss it with the lawyers sitting in this room?"

n. A: "You know honestly I don't recall it's been oh, over a year."

o. Q: "But it was with lawyers for the Federal Trade Commission?" (* *

*)

p. A: "Yes."

q. Q: "You said yes, sir I'm sorr if missed it?"

r. A: "I always inform people who retain me as an exper about that,

yes."

s. Q: "And when did you inform them to the best of your recollection,

before or after you produced the expert report in this case?"

1. A: "Keep in mind that I've worked with the FTC for a number of

years, even prior to this case. I've been an expert on several

occasions, and I've always let people know it so does that answer your

question?"

u. Q: "No. When did you make the disclosure, to the best of your

recollection; was it before or after your expert report was prepared?"

v. A: "I'm going by recollection and it's always when people first call me

and ask me to be an expert for them."
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w. Q: "All right. So it was when you were first retained in this case?"

x. A: "More than likely." Aug. 30, 2005 Depo. at 658-660, lines i 3-25;

2-25; 2-6.

As is evidenced by the transcript cited above, Heymsfield, who, by his own

admission has been an expert witness for FTC on numerous occasions, willfully violated

his Honor's August 1 1, 2004 Scheduling Order. He also repeatedly testified haltingly

and evasively to inquiries posed during his August 30 deposition. Those actions justify

the imposition of both Rule 3.38(b) sanctions and additional Rule 3.38(c) relief. The

relief should be tailored to reflect the gravity of the violations and the fact that Complaint

Counsel have condoned and been complicit in them. An expert who engages in

testimonial lack of candor and non-disclosure of material information canot be counted

upon to testify truthfully, fully and accurately at the hearng. Accordingly, the

appropriate sanction is exclusion.

The Supreme Cour prescribes use of strct enforcement powers in cases involving



case, Heymsfield and Complaint Counsel were complicit in the wilful nondisclosure of

the six fraudulent Darsee studies, co-authored by Heymsfield. Heymsfield did not list the

six studies on his curriculum vitae. Neither he nor the Complaint Counsel listed them in

any other disclosure to Respondents. Heymsfield testified haltingly and evasively when

questioned about his involvement in and the consequences flowing from his involvement

in those studies. His Honor has full power in such a circumstance to impose the most

severe sanction, case dismissaL. The requested sanction, witness exclusion, is a measured



probe fully the newly discovered matters, without the expense and delay of making a

motion to the Presiding Offcer.

Moreover, Complaint Counsel, through their purposeful non-disclosure of

damaging information, have violated the basic trust this governent places in them - that

they not only follow the law, the rules, and the orders but do so in an exemplary manner

above and beyond reproach. See Berger v. United States, 295 U.S. 78,88, 79 L. Ed.

13 14, 55 S. Ct. 629 (1935). Their condonation of and complicity in the non-disclosure of

the damaging information is unquestionably beneath the minimum standards expected of

governent counseL.

The Commission has upheld the imposition of Rule 3.38 sanctions in previous

cases that are factually similar to the present.9 Specifically, the Court has frequently

resorted to the sanction of adverse inferences, which are imposed on the party who has

relevant evidence within its control, as Complaint Witness does here, but fails to disclose

it. The failure to disclose gives rise to an inference that the evidence is unfavorable to the

non-disclosing pary, which inference is partcularly applicable in the present case where

Heymsfield's testimony reveals his co-authorship in six fraudulent scientific studies.

American Medical Association concluded that the application of the adverse

inference rule may be made "only when the pary's failure to produce documents is not

adequatelyexplained."JO The adequacy of the explanation is assessed on the basis of the

paries' conduct and accompanying circumstances. In the absence of "a strong

9 See, e.g., Olin Corporation, 113 F.T.C. 400 (1990) (Commssion upheld sactions for violation of





on the incomplete record of initial disclosures made by Complaint Counsel and their

witness, they would inevitably be prejudiced by the omissions. J 6 Here, they would not

know of direct and material evidence impugning the credibility and integrty of

Heymsfield upon whose testimony Complaint Counsel heavily depend to support their

case.

Governent lawyers are held to a very high standard in the performance of their

duties before the public and the courts. Courts have frequently stated governent

attorneys' paramount obligation to comport themselves with the highest ethics. The

Supreme Court expressly invoked the elevated standard in the seminal Berger case,

arguing that "a governent lawyer is the representative not of an ordinar pary to a

controversy, but of a sovereignty (... )."J7

The Cour later re-emphasized the paramount ethical duties of goverent

lawyers by citing the Model Code of Professional Responsibility: "(...) governent

lawyers in a civil action or administrative proceeding (are held) to higher standards than

private lawyers (...)."J8 The governent's commitment to ensuring the highest level of

ethical conduct has similarly manifested itself in an Executive Order, which provides:

'The United States sets an example for private litigation by adhering to higher standards

J61d.
17 Bergerv. United States, 295 U.S. 78, 88,79 L. Ed. 1314,55 S. Ct. 629 (1935); Freeport-McMoRan Oil

& Gas Co. v. FERC, 295 U.S. App. D.C. 236, 962 F.2d 45, 47, U.S. App_ LEX IS 7587 (1992); Gray
Panthers v. Schweiker, 230 U.S. App. D.C. 219, 716 F.2d 23, 33 (D.C. Cir. 1983) ("There is, indeed, much
to suggest that goverent counsel have a higher duty to uphold because their client is not only the agency
they represent but also the public at large").
18 Young v. United States ex. reI. Vuitton et Fils SA. et. al., 481 U.S. 787, 803, 95 L. Ed. 2d 740,107 S. Ct.

2124 (1987) (citing Model Code ofProtl Responsibility EC 7-14 (1981); (see also United States v. Witmer,
835 F. Supp. 208,215 (1993); (United States of America v. Gaetano Vastola, et. al., 830 F. Supp. 250,254,
(1993).
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than those required by the rules of procedure in the conduct of Governent litigation in

federal court.,,19

C. RESPONDENTS ARE PREJUDICED BY COMPLAINT
COUNSEL'S AND COMPLAINT WITNESS' FAILURE TO DISCLOSE THE
DARSEE STUDIES AND COMPLAINT WITNESS' HALTING AND
EVASIVE TESTIMONY

Complaint Counsel's non-disclosure of the six frudulent studies Heymsfield co-

authored prejudices the Respondents' preparation. Sanctions are necessary to remedy the

har, to penalize the misconduct and to prevent recurrence of 





That is paricularly appropriate here in light of proof of a prior act of non-disclosure. The

appropriate sanction is to exclude Heymsfield, exclusion doubly warranted in light of his

testimonial lack of candor concerning the circumstances surrounding the studies, his role

in them, and the influence the fraud incidents had on his departre from Emory.

Ifhis Honor elects not to exclude Heymsfield, he should, at a minimum,

reprimand each Complaint Counsel by name, individually; proclaim that he wil make

adverse inferences against the credibility and reliability of Heymsfield's testimony at

hearing based on the misconduct, and grant the Respondents leave to probe in full all

facts and circumstances surrounding Heymsfields involvement in the six fraudulent

Darsee studies, Heymsfields statements to The Scientist, Heymsfield's departre from

Emory University, HeymsfieId's non-disclosure of the studies in these proceedings, and

Heymsfield's lack of candor in his August 30th deposition. Respondents are entitled to

examine and obtain germane documents from Heymsfield and each individual to whom

Heymsfield disclosed his involvement and paricipation in the Darsee studies.

Respondents are entitled to all correspondence between Heymsfield and any investigator

or investigative committees that evaluated the six fraudulent Darsee studies. They are

entitled to all correspondence between Heymsfield and the Emory University

administration or staff in relation to the Daree studies and his deparre from Emory

University. They are entitled to know precisely who among Complaint Counsel were

informed of the six fraudulent studies, and when they were informed. 16 C.F.R. §

3.38(c).

In short, Respondents should be allowed to pursue this matter until the whole

truth is revealed. They should be accorded all discover necessary to adduce the extent
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to which Heymsfield was involved in the fraudulent studies and to test the credibility of

the statements he has already made in this proceeding. Truth is always in issue, and

Heymsfields credibility as a witness is seriously in doubt. Based on the facts presented,

the sanctions and alternate relief to reopen discovery are "reasonable in light of the

material withheld and the purposes of Rule 3.38(b)." The Presiding Officer may also

refer to precedent established under the Federal Rules of Civil Procedure to fashion

appropriate reliet.3

Respondents would be irreparably prejudiced if denied the opportnity to review,

rebut, and adduce information concerning the newly discovered facts. Respondents also

ask that Heymsfield be ordered to supply Respondents' Counsel a complete list of all

. materials in his files, or over which he exercises control, or in his possession, involving

and relating to the Darsee studies and his deparre from Emory University.

III. CONCLUSION AND PRAYER FOR RELIEF

For the reasons stated above, Respondents respectfully request that his Honor

exclude Heymsfield as a witness, exclude his exper reports, and exclude all documents

as, ex3 Tf

-.48 -2lx3 Tf
Fmon
-36lack purcx3 or. and exclude all documeny.



Ifhis Honor elects not to exclude Heymsfield, the Respondents respectfully

request the aforementioned sanctions combined with an order re-opening discovery for a

period of sixty (60) days for the limited purpose of:

a. Authorizing a one day, not to exceed seven hours, deposition of the

C I. W. 24omp aint itness;

b. Authorizing Corporate Counsel to propound additional document

production requests to the Complaint Witness, for the purpose of

discoverng all documents related to the six fraudulent Darsee studies,

the Complaint Witness' involvement in those studies, the investigation

of those studies, those statements Complaint Witness made to The

Scientist, and the effect that revelation ofthe fraudulent studies had on

his association with Emory University;

c. Authorizing depositions and document production from any person

who has knowledge of the six fraudulent Darsee studies, the

Complaint Witness' involvement in those studies, the investigations of

those studies, the statements Complaint Witness made to The Scientist,

and the effect revelation of the fraudulent studies had on Heymsfield's

association with Emory University;

d. Compelling Complaint Witn~ss under penalty of peiury to give a

complete listing by name, subject matter, dates, addressees, and lengt

of all documents in his possession or under his control that relate to the

six fraudulent Darsee studies;

24 See footnote I concernng the scope of the deposition.
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e. Compelling Complaint Counsel to identify by full name each counsel

aware ofthe six fraudulent Darsee studies before August 30, 2005, the

time each became aware, and how each became aware.

Dated: October 6, 2005

a an W. Emord

rd & Associ ates, P. C.
1 00 Alexander Bell Drive

Suite 200
Reston, VA 20191
TeL. (202) 466-6937
Fax (202) 466-6938

Counsel for Basic Research, LLC
A.G. Waterhouse, LLC
Klein-Becker USA, LLC
Nutrasport, LLC
Sovage Dermalogic Laboratories,

LLC, BAN, LLC

Stephen E. Nagin
Nagin, Gallop & Figueredo, P.A.
18001 Old Cutler Road
Miami, Florida 33157
TeL. (305) 854-5353
Fax (305) 854-5351

Counsel for Basic Research, LLC

Richard Burbidge, Esq.

Burbidge & Mitchell
215 South State Street
Suite 920
Salt Lake City, Utah 841 1 1

Counsel for Dennis Gay

Ronald F. Price
PETERS SCOFIELD PRICE

A PROFESSIONAL CORPORATION
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340 Broadway Centre
11 1 East Broadway
Salt Lake City, Utah 84111
Telephone: (801) 322-2002
Facsimile: (801) 322-2003

Counsel for Respondent Daniel B.
Mowrey

Mitchell K. Friedlander
5742 West Harold Gatty Drive
Salt Lake City, Utah 84111,

Pro se.





expected of governent attorneys. Respondents have also shown good cause to reopen

discovery for the limited purpose of investigating all matters germane to: (a) the failure of
the Complaint Witness to disclose to Respondents the existence of six fraudulent studies
co-authored by him; (b) the generally accepted standards for listing of publications on a
scientist's currculum vitae; (c) the ethical responsibility ofa co-author of scientific
works for fraudulent data in those works; (d) the supervisory responsibility of a senior
scientist co-author (here, Heymsfield) for a junior scientist co-author's (here, Darsee' s)





UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
WASHINGTON, D.C.

In the Matter of

BASIC RESEARCH, LLC
A.G. WATERHOUSE, LLC
KLEIN-BECKER USA, LLC
NUTRASPORT, LLC
SOV AGE DERMALOGIC LABORATORIES, LLC
BAN LLC d/b/a BASIC RESEARCH LLC

OLD BASIC RESEARCH, LLC
BASIC RESEARCH, A.G. WATERHOUSE,
KLEIN-BECKER USA, NUTRA SPORT, and
SOV AGE DERMALOGIC LABORATORIES

DENNIS GAY
DANIEL B. MOWREY d/b/a AMERICAN

PHYTOTHERAPY RESEARCH
LABORATORY, and

MITCHELL K. FRIEDLANDER,
Respondents

Docket No. 93 i 8

ORDER GRANTING RESPONDENTS' MOTION TO EXCLUDE A WITNESS
AND FOR SANCTIONS

On October 6, 2005 Respondents filed a motion requesting the exclusion of
Complaint Counsel's expert witness Steven B. Heymsfield, M.D. (hereinafter Complaint
Witness) and for sanctions against Complaint Counselor, in the alternative, for sanctions
against Complaint Counsel and to reopen discovery for Respondents to investigate the six
fraudulent Darsee studies and Complaint Witness' role in them. Respondents have
demonstrated good cause for their request to exclude the Complaint Witness, to exclude
his exper report and all documents he relied upon for its preparation, and to sanction
Complaint Counsel for purposeful nondisclosure of the six fraudulent Darsee studies
despite the requirement that they be disclosed under the August 11, 2004 Scheduling
Order. Respondents have shown that the Complaint Witness has engaged in wilful non-
disclosure of information required to be supplied by the August 11, 2004 Scheduling
Order and in halting and evasive testimony concerning his involvement in the six
fraudulent studies. Those acts of non-disclosure and evasiveness reveal a lack of candor.
Respondents have also demonstrated Complaint Counsel were apprised of the six
fraudulent Darsee studies at the time FTC retained the Complaint Witness in this case and
in prior cases, and Complaint Counsel neither disclosed the existence ofthe documents
nor produced them to Respondents. That complicity of Complaint Counsel in the



wrongful non-disclosure fails to meet the minimum standards of ethical conduct expected

of governent attorneys. Accordingly, Respondents' motion is GRATED.

It is hereby ORDERED that Steven Heymsfield, M.D., is hereby excluded as a

witness in this proceeding. It is further ORDERED that his expert report and all

documents upon which he relied for that report are excluded from this proceeding.

It is hereby ORDERED that the Complaint Counsel Laureen Kapin, Joshua

Milard, Laura Schneider, and Walter C. Gross II are sanctioned and reprimanded for







Salt Lake City, UT 841 i i
Email: rburbidge(iburbidgeandmitchelL.com

Ronald F. Price
Peters Scofield Price

340 Broadway Center
11 1 East Broadway
Salt Lake City UT 84 I 1 1
Email: r:(ipsplawyers.com

Mitchell K. Friedlander
c/o Compliance Department
5742 West Harold Gatty Drive
Salt Lake City, UT 84116
Email: mkf555(imsn.com
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EXHIBIT 1





4) On October 6, 2005 in the morning Kapin called Emord and confirmed

the call would be later that day at 3 PM.

5) On October 6, 2005 Emord sent Kapin an email confirming the

conference call scheduled for 3 PM that same day to discuss the motion.

6) The follow-up teleconference occurred on October 6, 2005 at 3 PM

with Emord and Ferrenz participating for Respondents and Kapin,

Millard and two other FTC attorneys participating for Complaint

CounseL. Following discussion of arguent for and against the motion,

an agreement could not be reached.

~

t an W. Emord
sel for Corporate Respondents
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Jonathan Emord

From:
Sent:
To:
Subject:

Milard, Joshua S. pMILLARD~ftc.govJ
Wednesday, October 05, 2005 11 :51 AM
Jonathan Emord; Kapin, Laureen
RE: Time Certain for Thursday Call

Dear Mr. Emord:

Although I do not have time to respond to all of the many allegations in your letter,
please permit me to remind you (as it was my understanding that you had previously been
advised) that my colleague Ms. Kapin was out of the office yesterday, and is out of the
office today, observing a religious holiday. Ms. Kapin is scheduled to return to the
office tomorrow, but I am not aware of her schedule then. I am confident that Ms. Kapin
will contact you in response after she returns to the office.

Joshua S. Millard, Attorney
FTC Enforcement Division
202.326.2454

-----Original Message-----
From: Jonathan Emord (mailto:JEmord~Emord.comJ
Sent: Wednesday, October OS, 2005 11:18 AM
To: Millard, Joshua S.; Kapin, Laureen
Cc: MarkQuinn~basicresearch. org
Subj ect: Time Certain for Thursday Call

Dear Mr. Millard and Ms. Kapin:

Pursuant to 16 C.F.R. 3.22(f) of the Commission's Rules, we conferred on
September 29, 2005, commencing at 12: 12PM. Present in the conference
were for all of the Respondents, Jonathan Emord and Andrea Ferrenz, and
for Complaint Counsel, Laureen Kapin and Joshua Millard. During the
conference, we informed you of our intention to file a motion to exclude
a witness and for sanctions or, in the alternative, for sanctions and
for leave to reopen discovery for a limited purpose. In particular, we
explained--based on testimony from the August 30, 2005 deposition of
Complaint Witness Heymsfield--that the Complaint Witness and Complaint
Counsel had wrongfully withheld from Respondents information identifying
six fraudulent studies in which the Complaint Witness was a co-author.
We explained that the six fraudulent studies were not listed as required
by the August 11, 2004 Order of the Presiding Officer; that they had
been omitted from the Complaint Witness's curriculum vitae; and that
Complaint Witness had testified to disclosing the existence of the
studies to Complaint Counsel at the time of his retention in this case
and in earlier cases. Based on those revelations, we asked you to
wi thdraw the Complaint Witness voluntarily and to accept sanctions
voluntarily for the wrongful withholding. We said that we would seek
that remedy from the Presiding Officer and would, in the alternative,
seek to reopen discovery to fully explore all facts and circumstances
germane to the Complaint Witness's wrongful withholding of the
fraudulent studies, to his involvement in them, and to his lack of
candor in testimony at the August 30 deposition.

Ms. Kapin explained that she could not respond to our request at that
time and stated that she would confer with her colleagues and would
respond this week, eventually identifying Thursday, October 6, as that
date. Yesterday I sent an email to Ms. Kapin explaining that I would be
available for the Thursday call at noon or later at her convenience but
have not received confirmation of the time when she (or you) can be

1



available. Please confirm a time on Thursday. Please also confirm that
you will supply me with a defini ti ve answer to our requests.

Sincerely,

Jonathan W. Emord
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:Steven B. Beym!ilit1d, 'M.D.
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Liqmin NY. 1987
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Amerca Socety ,or:Parenter'and B~a1 Nutrtion
Nort America Association ,for th Study ,of Obesity

Academic Appointmellts, '
1975-1978 AsiStt Profess ofMedcie,

Emoi' Universit, School ofMedcIne
1975-t 983 Assist Dior,
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d~parmentàl.Committee

ExecveCoIDee, Obeit ,ResearchCemer
:lntuteofItuman Nutrtion,E:Kective Commttee
Nuttin Commtt, Head, St. Lue's-Roc)seveltHospita
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,EditoBoards~
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there would be no promotions or opportunities."

Heymsfield now heads the weight control and body composition laboratory at St. Luke's Roosevelt Medical Center

in New York. He has been nominated for a faculty position at Columbia University.

"If I don't get it," Heymsfield said, "there wil be one reason: Darsee."

John Mancini also knows the anguish of being associated with a researcher whose work has been questioned. "It

has been a soul-wrenching experience for those of us who were junior researchers," said Mancini, 34, now a

cardiologist at the Veterans Administration Medical Center in Ann Arbor, Mich. "Basically, three years of effort

were wiped out. It has an effect on my brain, my psyche and my souL"

Mancini came in contact with Slutsky as a research fellow from 1980 to '83 at the University of California at San
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1

2

3

HEYMSFIELD

events in my life. It was one of many.

Q. Well, the bottom line is that you

4 were asked to leave Emory University as a

5 result, fair?
6

7

8

MS. KAPIN: Objection,

argumentati ve, mischaracterizing.

A. If you can find that written

9 anyplace, anywhere in any reliable document

10 I'd be happy to affirm its validity.
11 (Respondents' Exhibit 20, document,

12 marked for identification, as of this
13 date. )
14 Q. Let me show you what' s been marked

15 as Exhibit 20, correct. Are you familiar

16 with a publication "the scientist"?

17 A. Yes.
18 Q. This is Volume One, Issue 13,

1 9 Ma y 1 8 , ' 87 .

20 A. Yes.
21 Q. Down at the bottom'/F72 14  co-.btcs 2m 10.98 Tf

0.00 -21.12720p migraphaff saysyplad quotctet. A, "Theritten



631

1 HEYMSFIELD

2 considered me an eyesore. I was set

3 aside-taken off the ladder to the sky. It
4 was obvious there would be no promotions or

5 opportunities. "

6 That's what you told the reporter,

7 right?
8 A. This is a newspaper article and 1'm

9 not sure what the quote context I gave this

10 quote, but if you can find anything

11 objective, and I don't mean a newspaper

12 article, from Emory University, written to me

13 in any document, and you can go to the dean,

14 you can get all the files, that asked me to

15 leave I would be very shocked.

16 Get my question back.Q. I didn i task

17 that question.
18

19

20

21

22

23

This is a newspaper article.

MS. KAPIN: Doctor, you don't have

to throw out challenges to opposing

A.

question.

A.

Q.

Yes, yes.

And likely will take you up, but

24 that wasn't the question. Can you read the

25 question and we'll take a break.
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1

2 Fifteen years.

3 Q. SO 1971, is that when you were on

4 the faculty at Emory University or --

5 A. It's when I arrved there for

6 training as an intern.

7 Q. As an intern at Emory University

8 were you on the faculty then or was it a

9 tyical medical internhip?

10 A. llypical medical internship.

11 Q. And how long was that internship?

12 A One year.

13 Q. And then after the internship did

14 you do a residency?

15 A Yes.

16 Q. That was also Emory University?

17 A Yes.

18 Q. How long was the residency?

19 A One year.

20 Q. SO it's up to 1973?

21 A. Yes.

22 Q. And then after the residency what

1



23 was the nature of your affiliation?

24 A Did a fellowship at that point.

25 Q. And is that still in a student
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2 capacity or is that now a teaching capacity?

3 A I think that's a marginal question.

4 Of course it's a, you know, you're always

5 teaching in the university. So of course I

6 was teaching at the point I was a fellow. But

7 it's not a faculty appointment if that's the

8 question you're asking.

9 Q. You left Emory University, what?

10 '84?

11 A '86.

12 Q. '86. And anything in paricular

13 that prompted you to leave Emory University

14 and join St. Luke's?

15 A Same 



20 A I am a full-time employee.

21 Q. Is that a salared position?

22 A. Yes.

23 Q. How much is your compensation with

24 Merck?

25 MS. RICHARDSON: I am going to go
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2 ahead and object here. Ths is beyond

3 the scope of this expert's report.

4 MR. PRICE: I think it goes directly

5 to the issue of bias. He is employed by

6 a pharaceutical company that is studying

7 weight loss products that --

8 MS. RICHARDSON: You're

9 characterizing the witness's testimony.

10 I hear your argument.

11 MR. PRICE: Let me finish. -- that

12 wil compete hopefully with the

13 respondent's product if they get to

14 market.

15 MS. RICHARDSON: Again, I don't

16 believe the witness has testified to that

3



17 today.

i 8 BY MR. PRICE:

19 Q. You can go ahead and answer the

20 question.

21 A $300,000 a year round numbers.

22 Q. Let me have you --

4


