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durng cross-examination at tral. I

BACKGROUND

On June l5 , 2004, the Commission filed the Complaint in this matter



University. When Complaint Counsel named Dr. Heymsfield as a testifyng expert last October

we simultaneously produced his detailed curriculum vitae to Respondents. Dr. Heymsfield

previously submitted his purriculum vitae to Complaint Counsel in response to a request for

information for discovery disclosures, which included a request for his list of publications. See

Ex. A hereto (copy of correspondence dated Sept. 22 2004). Dr. Heymsfield' curriculum vitae

rus 47 single-spaced pages. It includes his list of publications (which itself rus over 40 single-

spaced pages), and fuher describes, in detail , his professional background and qualifications.

Complaint Counsel has further supplemented its expert disclosures as additional information has

became available. One week after Complaint Counsel made its initial RULE 3.31(b)(3) disclosures

pursuant to the Scheduling Order on October 13 , 2004 , Respondents named Danel B. Mowrey,

Ph. , an experimental psychologist and named Respondent, as one oftheir designated expert

witnesses.3 Thereafter, Respondents discussed the possibility of designating additional expert

witnesses to testify at the hearng in this matter. See Resp s Opp n to Mot. for In Camera Rev.

Sept. 15 2005 , at 14. Respondents did not move to add other testifyng experts , however, until

2 Dr. Heymsfield'
curriculum vitae is already par ofthe record; it accounts for most of

the pages in Respondents ' recent submission. See Resp ' Mot. to Add Expert Witness , Ex. A
(Heymsfield CV) (hereinafter "Resp ' Mot."J. 

3 Respondents produced a 
curriculum vitae for Respondent Mowrey that curiously

omitted the only study published in a medical joural that we know to be attributed to him, even
though Respondents (Mowrey, at the very least) obviously knew that it existed. See Ex. B

(Mowrey CV disclosed on October 13 2004, which failed to identify publication, followed by
PubMed search result identifyng study citation, and disclosing fact that Dr. Mowrey had a co-
author on his only published study). Complaint Counsel do not claim prejudice from
Respondent Mowrey s failure to timely disclose his publication, because we later leared ofthe
previously-undisclosed publication and had an opportnity to depose the witness. Cf infra pages

6 (discussing Respondents ' opportunity to depose Dr. Heymsfield concerning papers
withdrawn from publication).



the filing oftheir pending Motion.

After Respondents made their expert witness designations last October, Complaint

Counsel sent subpoenas duces tecum to Respondents ' testifyng experts. Durngthe course of

wrtten discovery, Complait Counsel also propounded discovery requests upon Respondents

relating to their testifyng experts. The close of wrtten discovery occured on November 8 , 2004.

Complaint Counsel timely provided Respondents with copies of Dr. Heymsfield' Expert Report

and Rebuttal Report. The Scheduling Order set the close of depositions for mid-Januar 2005

and by agreement, the paries held the depositions of Dr. Heymsfield and Respondent Mowrey in



Reconsideration.

On August 30 2005 , Respondent Friedlander stared Dr. Heymsfield' s deposition by

asking him about publications. In reference to Dr. Heymsfield' s list of publications, Respondent

Friedlander stated that he was "assuming that the list of publications contain every publication

you ve ever published in a joural." Dr. Heysmfield corrected Respondent Friedlander

assumption: "To the best of my administrator s ability they are all in there. There might be

something, something I've published that's not there for , you know, reasons of error, but not to

omit anything. If a paper, for example, there were several papers that were retracted a number of

years ago, those papers are not on my CV." Ex. D (Heymsfield Dep. , Aug. 30 2005 , at 451-

(transcript not marked as confidential)). Dr. Heymsfield indicated that his list of publications

would not have included papers that had been withdrawn from publication. See id. at 451-453

655.

Dr. Heymsfield discussed the subject of John Darsee. !d. at 452- 618-636 641-

655-660. Mr. Darsee performed research at the University of Notre Dame, Emory University and

later went to Harard University. Id. at 452 646. Approximately twenty-five years ago, Dr.

4 Respondents had the opportnity to spend as much as the four hours as they wished on
the topics oftheir choice. Indeed, they elicited more than 40 pages oftestimony on this topic
durng the course of questioning on behalf of p Tj
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Heymsfield participated in some research with Mr. Darsee at Emory. Dr. Heymsfield was not

however, privy to all of the research data. Mr. Darsee was not his employee and Dr. Heymsfield

did not supervise, evaluate, or grade him. Id. at 455 461. At Harard, it was discovered that Mr.

Darsee had fabricated data in his academic career at Notre Dame, Emory, and Harard.

Consequently, papers involving Mr. Darsee s fabrications were retracted from medical jourals

and withdrawn from publication. Id. at 452- , 646. Among the many papers and abstracts that

were retracted and withdrawn were several papers in which Dr. Heymsfield had been listed as one

of Mr. Darsee s co-authors. After these papers were withdrawn from publication, the Dean of

Emory University advised Dr. Heymsfield that it was appropriate to remove the Darsee papers

from his list of publications. !d. at 655. Based on the medical jourals ' withdrawal ofthe Darsee

papers from publication, and the foregoing statement of the Dean of Emory University, Dr.

Heymsfield has not treated the retracted Darsee papers as published studies, and he has not

identified these papers withdrawn from publication as publications in his curriculum vitae.

As Dr. Heymsfield testified at the end of his four-hour deposition, he informed the staff

about Mr. Darsee s fabrication of data in general, but he did not inform the staff that this data was

in papers submitted to jourals and subsequently retracted. Id. at 665-660. Accordingly,

Complaint Counsel were unaware that Mr. Darsee s fabricated data had been submitted or

withdrawn from publication.

5 Respondents have no basis for the contention that Complaint Counsel concealed or
withheld discoverable information. Notwithstanding Dr. Heymsfield' s testimony, Corporate
Respondents ' new counsel has threatened us with sanctions for failing to disclose papers that
were indisputably both withdrawn from publication and not previously known to us. Even ifthis
Court were to determine that papers withdrawn from publication are stil "publications" within
the meaning of RULE 3.31 , that RULE unambiguously provides that counsel is not obliged to
supplement discovery responses that it does not know to be incomplete. See RULE 3.31(e)(I).



Some four weeks and two days after the conclusion of Dr. Heymsfield' s deposition



fraudulent data in those works; (3) the supervisorial (sic J responsibility of a senior
scientist co-author (here, Heymsfield) for a junior scientist co-author s (here
Darsee s) work; and (4) the extent to which Heymsfield' s August 30 testimony
raises questions of his scientific integrty, reliability, and independence that may
impugn the competence and reliability of his scientific opinion.

Resp ' Mot. at 4. None of these topics relate even remotely to the paries ' claims and defenses.

Each of the proposed topics for expert testimony and discovery relates to a discrete topic

the fabrication of data by a colleague of one of Complaint Counsel' s expert witnesses over

twenty years ago. Our expert witness testified concerning this person s fabrication of data at his

deposition. Dr. Heymsfield made clear that he did not paricipate in Mr. Darsee s fabrications, he

did not supervise, evaluate, or grade Mr. Darsee, and at his school, he was advised that, with

respect to papers withdrawn from publication, it was appropriate to withdraw those papers from

his list of

publications.6 Respondents seek to present expert testimony in order to controvert this factual

testimony and impeach Dr. Heymsfield. As discussed below, this is not a proper use of expert

testimony; the proposed testimony is irrelevant and immaterial, and inadmissible, even as

impeachment evidence.

The Proposed Expert Testimony is Immaterial and Inadmissible

Respondents ' proposed testimony is immaterial and would be inadmissible at tral. 

Respondents propose to produce additional expert testimony in discovery and at tral, a brief

review of the Commission s discovery and evidence rules is appropriate. Under RULE 3.

(p Jaries may obtain discovery to the extend that it may be reasonably related to the allegations of

See supra pages 4-6. As for Dr. Heymsfield' s integrty and reliability, his professional
career and accomplishments in the past two decades speak volumes and need not be reiterated
here. See generally Resp ' Mot. , Ex. A.



the Complaint, to the proposed relief, or to the defenses of any respondent." RULE 3.31 (c)(1).

Discovery is "reasonably related" to these subjects "ifthe information sought appears reasonably

calculated to lead to the discovery of admissible evidence. Id. Additionally, RULE 3.43 provides

that "(iJrrelevant, immaterial, and uneliable evidence shall be excluded" from tral, and

( eJvidence, even if relevant, may be excluded if its probative value is substantially outweighed

by the danger of unfair prejudice, confusion of the issues, or if the evidence would be misleading,

or by considerations of undue delay, waste of time, or needless presentation of cumulative

evidence." RULE 3.43(b).

The RULES cited above act as a bulwark against the intrusion of irrelevant expert

testimony such as that pressed by Respondents. The "generally accepted standards for listing of

publications " the "ethical responsibility of a co-author. . . for fraudulent data " and "the

supervisorial (sic J responsibility of a senior scientist" in an academic setting are not relevant

issues for tral in this proceeding. "(TJhe issue to be litigated at the trial in this matter is whether

Respondents violated the FTC Act's prohibition against false and misleading advertising. " Order

on Complaint Counsel's Motion to Strke Respondents ' Additional Defenses , Nov. 4 2004 , at 8.

Under the Federal Rules of Evidence expert testimony is permitted to "assist the trier of

fact to understand the evidence or to determine a fact in issue." FED. R. EVID. 702.

Respondents ' requested expert testimony and discovery does not address the scientific matters at

issue in this case. Moreover, the paries canot use extrnsic evidence for purposes of

impeachment on collateral matters. FED. R. EVID. 608(b). A matter is collateral if ''' the matter

7 Although the Federal Rules of Evidence are not binding in these administrative

proceedings, they provide useful guidance and have been cited with approval in other
administrative matters. See South Carolina State Board of Dentistry, No. 9311 , 2004 FTC



itself is not relevant in the litigation to establish a fact of consequence



Respondents also state that " ( e Jxpert witnesses are essential for a par to defend its case



remotely comparable to the present situation.

Here





cases in which the witness has testified as an expert at tral or by deposition within
the preceding four years. These disclosures shall be made at the times and in the
sequence directed by the Administrative Law Judge. In the absence of other
directions from the Administrative Law Judge or stipulation by the paries, the

disclosures shall be made at least 90 days before the tral date or the date the case is
to be ready for tral or, if the evidence is intended solely to contradict or rebut
proposed expert testimony on the same subject matter identified by another par
under this paragraph, within 30 days after the disclosure made by the other par.

RULE3.31(b )(3) (emphases added). Respondents claimed to quote this provision "in pertinent

par" in their Motion by omitting the third sentence-the most pertinent par-which states that

the Expert Report must contain a complete statement of the expert' s opinions. See Mot. at 2.

In his Reports submitted last year, Dr. Heymsfield did not opine on the specific topics

identified by Respondents, and Respondents do not contend otherwise. Furhermore

Respondents have failed to point to testimony offered by Dr. Heymsfield that supplements his

expert report with additional opinion on the claims at issue in the Complaint. If Respondents

believed that these topics were necessar to rebut Dr. Heymsfield' s opinions in this case, they

should have timely designated a rebuttal expert by the deadline set in the Cour' Scheduling

Order for identifyng expert witnesses. See RULE 3.31(b)(3) (stating that expert witnesses shall be

identified "at the times and in the sequence directed by the Administrative Law Judge

). 

RULE

31 states that the 30-day window for the disclosure of rebuttal experts cited by Respondents

applies only "in the absence of other directions from the Administrative Law Judge. Id.

In their Motion Respondents tr to reopen expert discovery by citing RULE 3.31 (b )(3)

and answers to deposition questions that they chose to ask Dr. Heymsfield. Dr. Heymsfield'

testimony is not par of his Expert Report and the facts that he related at his deposition are not

subject to expert rebuttal. RULE 3.31(b)(3) was not intended to provide an extension oftime for

14-





to seek leave to conduct the requested expert discovery. Unexplained delay is a consideration that

the Court has weighed, and found dispositive, in ruling on the previous application to conduct

discovery out oftime in this case. See Order on Compl. Counsel's Mot. to Serve Subpoena, April

2005 , at 2. In that instance, Complaint Counsel sought relief because Respondents failed to

disclose in their Initial Disclosures the identity of a firm whose existence and fuction is relevant

to the question of whether Respondents have operated a coinon business enterprise as alleged in

the Complaint. Respondents ' failure to disclose this firm prevented Complaint Counsel from

serving timely wrtten discovery on 



Respondents Already Had An Opportunity to Depose Dr. Heymsfield on the
Central Issues Raised in their Motion

Dr. Heymsfield' s deposition clearly indicates that Respondents were aware ofthe Darsee

papers before the deposition took place, and had a full opportty to depose Dr. Heymsfield on

the subject of Mr. Darsee and his fabrication of data. Respondent Friedlander opened the

deposition and elicited around fifteen pages oftestimony concernng Mr. Darsee and his



Respondents Motion Proposes Arbitrary and Improper Limits on the
Scope of the Proposed Expert Discovery, and Granting the Motion 



testimony, than Rule 3.31(b)(3) would permit Complaint Counsel to present evidence in rebuttal.

Simply put, Respondents ' requested relief would lead to a cascade of further discovery and

additional testimony and rebuttal at tral. Respondents Motion is untimely. More problematic

Respondents propose arbitrar limits on discovery and rebuttal testimony to prejudice their

adversar, and even if such discovery is granted, it is certain to fuher delay the hearng in this

matter.

CONCLUSION

In yet another iteration of their "tr the prosecutor and its experts" theme, Respondents

seek to create an entire mini-discovery and trial on peripheral issues.9 Nearly one year after they

designated their testifyng experts in this matter, Respondents now demand the right to present at!

additional expert and reopen discovery, all to pursue satellte litigation that bears no connection to

the claims and defenses at issue in this case. Respondents ' motion is untimely, unfounded and

unelated to the Complaint and this Court should deny Respondents Motion.

9 On October 7 2005 , Respondents filed a lengthier version ofthe instant motion based
upon the same operative facts but seeking to exclude Dr. Heymsfield as a wit;ness and sanctions

against Complaint Counsel. We wil file a separate opposition to Respondents ' frvolous and
repetitive motion.

19-



Dated: October 2005

Respectfully submitted

Laureen Kapin (2 2) 326-3237
Lemuel Dowdy (202) 326-2981
Walter C. Gross, II (202) 326-3319
Joshua S. Millard (202) 326-2454



CERTIFICATION OF REVIWIG OFFICIAL

I certify that I have reviewed the attached public filing prior to its fiing to ensure the proper use
and redaction of materials subject to the Protective Order in thi matter and protect against any violation

ofthat Order or applicable RULE OF PRACTICE.

am A. Kohm
Associate Director, Division of Enforcement
Bureau of Consumer Protection
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CERTIFICATE OF SERVICE

I hereby certify that on this 11th day of October, 2005 , I caused Complaint Counsel's Opposition to
Respondents Motion to Add an Expert Witness and Reopen Discovery to be served and fied as follows:

. (1 )the original, two (2) paper copies fied by hand delivery
and one (1) electronic copy via email to:

Donald S. Clark, Secretary
Federal Trade Commission

600 Penn. Ave. , N. , Room H-135
Washington, D.C. 20580

(2)two (2) paper copies served by hand delivery to:
The Honorable Stephen J. McGuire

Administrative Law Judge
600 Penn. Ave. , N. , Room H- 104

Washington, D.C. 20580

(3)one (1) electronic copy via email and one (1) paper copy
by first class mail to the following persons:

Stephen E. Nagin
Nagin Gallop Figuerdo P.
3225 Aviation Ave.
Miami , FL 33133-4741
(305) 854-5353
(305) 854-5351 (fax)
snagin(ingf-law.com
For Respondents

Richard D. Burbidge
Burbridge & Mitchell
215 S. State St. , Suite 920
Salt Lake City, UT 84111
(801) 355-6677
(801) 355-2341 (fax)
rburbidge(Qburbidgeandmitchell.com

For Respondent Gay

Mitchell K. Friedlander
5742 West Harold Gatt Dr.
Salt Lake City, UT 84116
(801) 517-7000
(801) 517-7108 (fax)
mk555 (fmsn.com
Respondent Pro Se

Ronald F. Price
Peters Scofield Price

310 Broadway Centre
111 East Broadway
Salt Lake City, UT 84111
(801) 322-2002
(801) 322-2003 (fax)
rfucmpsplawvers.com
For Respondent Mowrey

Jonathan W. Emord
Emord & Associates, P.

1800 Alexander Bell Dr. #200
Reston, VA 20191
(202) 466-6937
(202) 466-6938 (fax)
iemordcmemord.com
For Respondents
Klein-Becker USA, LLC,

G. Waterhouse, LLC,
Basic Research, LLC,
Nutrasport, LLC, Sovage
Dermalogic Laboratories

LLC, and BAN, LLC
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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION

WASHINGTON, D.C. 20580

Bureau of Consumer Protection
Division of Enforcement

Joshua S. Milard
Attorney

Direct Dial:
(202) 326-2454

September 22, 2004

Dr. Steven B. Heymsfield
St. Luke Roosevelt Hospital

Obesity Center



enclosures Attorney, Division of Enforcement

FTC 5665



EXHIBIT B



EDUCATION:

CUCUUM VIAE

Danel B. Mowrev. Ph.

1978 Ph.D. Expernta Psychology: Brigham Y O1mg Univeit. Prvo Ut Emphas m
Psychopharaclogy. Relatd fields of grdue stdy: Bioch tr, biology, botaYt
neurloIDt anaty.

1986-Present Author, Lectuer an Consultat in the area of herbal medicie. Actties
include development of new 



1973 1979

, i
1977-1978

1975-1978

Inctr, Brigham Univerit, Depart of Psychology. Course 1at:
ermAntal psychology, psychophanaclosy, physiological psychology,

sensaton. cogntion and st. 
Member, Uta Sta Commtt for Investgation of Unproven Health Pratice.

Director, Resear & Development for Natre s Sunhie Prducts. Wox
inclued toxicological stdies on popular herbs, development of heral blend,
effcacy tets on numerous herbs and heral products.

BOOK PUBLICATIONS: Author: Danel B. Mowry, Ph.D.

The Scientifi Valdaon of Heral Medicine. Ko PobIibin New Canaa CT. 1990

(1986). Ths book is cmently being used as a textbook in may college level coures on
herbal mecine. 

Heral Tonic Therapies. Kets Publishig, New Can CT. 1993. Revita the
concelpt of a tomc in lit of 





EXHIBIT C



169

specific. The paper that you ve provided me

here, I think whichever one this is, ths

might be number 3, to my way of thnkng this

is a competent paper. Reliable, I'm not sure

that's a reasonable judgment, but, I mean

7 I'll just say that this study was done with

acceptable scientific criteria.

Q. What about the other study that you

10 were -- of an ephedra product that you were

11 involved with with Dr. Boozer? Was that also

12 a competent scientific study?

MS. RICHASON: Objection, vague

goes to foundation.

A. Keep in 



172

context of your question is. I think you

asking it -- I am tellng you in a scientific

4 manner why -- my opinion about that paper and

5 why I'm not an author on it, but reliability,

6 I have already answered to you my general idea

7 of what reliability is.

Q. Are there any other reasons that you

were not 'an author on that paper?

MS. RICHARSON: Objection, form,

ambiguous.

Q. Aside from what you testified?

A. I think the reason that I'm giving

14 you is a very important one, and that is that

15 I disagreed with the conclusions of the paper,

16 and there are many other reasons that are par

17 of my rationale for not being on that paper,

18 but that really is the main one.

Q. What were the other rationales?

MS. RICHARSON: Objection. This

witness has already told you he doesn

have a copy of the paper. He has

testified with regard to this paper.

Unless you have a copy of the paper,

unless this is absolutely going



177

Can you explain to me what the other

reasons were for you not wanting to be an

author on that study?

A. I think you have, you know, you have

to get much more specific with me because the

study itself was the subject of great

controversy and discussion both internally at

St. Luke s and Columbia University and at the

10 FDA, and also in term of the publication.

11 You probably know that there was mixup between

12 the placebo tablets and the active agents,

13 that Dr. Boozer inadvertently gave subjects

14 placebo, which had active ingredient in it.

15 And there was a very strong effort to retract

16 that paper from the scientific literatue by a

17 number of people.

Q. So given what you ve testified to

19 about that study, does that mean that it s not

20 a competent and reliable study?
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Page 450

HEYMSFIELD

MR. EMORD: Jonathan Emord on

behalf of Klein Becker USA.

MR. PRICE: Ron Price on behalf of

respondent Daniel Mowrey.

MR. FELDMAN: Jeff Feldman on

behalf of corporate respondents.
MS. KAPIN: Laureen Kapin on behalf

of the Federal Trade Commission.

MR. MI LLARD : Josh Samuel Millard,

counsel supporting the complaint.
MS. VI DEOGRAPHER : Will the

Court Reporter please swear 

MS. KAPIN: We have one more.

MR. DOWDY: Lemuel Dowdy, counsel

supporting the complaint.
Y S M F E L D, called as a

wi tness, having been duly sworn by a Notary

Public, was examined and testified as

follows:
EXAMINATION BY

MR. FRIEDLANDER:

Dr. Heymsfield, I f m going to ask

you some questions about your original expert

repo rt . I think it' s Exhibit It' s right

ESQUIRE DEPosmON SERVICES
800-944-9454





Page 452

HEYMSFIELD

error, but not to omit anything. If a paper,

for example, there were several papers that

were retracted a number of years ago, those

papers are not on my CV.

What papers are those?

There was a set of papers written

by a student at Emory University, where I was

a professor, and some of the information then

was later found to be falsified. Tha t group

of papers was retracted from the journals and

they are not on my CV.

Can you tell us what that was

abou t ?

Sure. I think this has come up

already in our discussions if I recall

correctly, but there was a student at

Emory Uni versi ty who did research and later

went to Harvard, and while he was at Harvard

it was discovered he had fabricated 

24 was discover258mi.47 Tf
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ge 454

HEYMSFIELD

more than likely you will be able to find if

you type in Darse , D-A-R-S-E-E, you should

be able to pull up those papers. Even though

they are retracted they are still more than

likely in electronic form on the internet.
Pardon the question, but what' s the

role of a co-author?
What is the role of a co-author?

Yes.

It' s actually fairly
well-described. There s criteria for

co-authorship that' s published by each
journal and so you can see it there, but

there s a criteria for co-authorship and

there are a number of different functions a

co-author has. It doesn

-- 

it may not

necessarily be one function. It can be three

or four different functions.
Does a co-author have any

responsibili ty in regards to how a study is

published, a review of the data, things like
tha t ?

m not sure, you know, exactly

what the question is you are asking.

ESQUIRE DEPosmON SERVICES
800-944-9454



Page 455

HEYMSFIELD

course that, you know, people who are

co-authors share certain responsibilities for

the data.

So did you share any responsibility

in the fraudulent data being supplied by

Darsee?

are you asking me if You mean,

was involved in the fraud?

m asking you what your

invol vement was in the study?

I was a colleague and 

participated in the research with him. I saw

some of the patients that were in the study

and I helped him prepare the manuscript,

manuscripts, several.
So you were privy to all the data?

All of the data, " no.No.

rarely see all the data in any study, except

in studies which I' m the primary author of

the paper.

So when you are a co-author you see

less of the data and take less

responsibili ty; is that what you are saying?

No, that' s what you are saying.

ESQUIRE DEPosmON SERVICES
800-944-9454



Page 456

HEYMS FIELD

Okay.

You know, co-authorship, as I
mentioned, can be based on any set of

cri teria. There are ten different things you

do when you are a co-author. You have to

meet usually two or three of those different



Page 457

HEYMSFIELD

wha t you are saying. The contribution on a

paper could have involved, as 



Page 458

HEYMSFIELD



Page 459

HEYMSFIELD

Well 

He asked if you wereMR. FELDMAN:





Page 461

HEYMSFIELD

supervision. He was working as a medical

resident, in fact, he was chief resident at

Emory University. He is under the direct

supervision of the chief of medicine,

Willis Hearst (phonetic).
Was he under your supervision in

any way; direct, indirect?

I don t think so, I mean other than

I had a higher rank than he did. I was

probably an assistant professor and he was

still in training and, therefore, our ranks

were different, but I didn t supervise him.

And in the world I live in today, the word

supervision " has very specific meaning.

No, he was not an employee of mine,

nor did I evaluate him or grade him in any

way.

Did you write to the peer reVlew

journals that published the studies and ask

for retraction of the studies?

Well, I think that there were

retraction letters and I believe that I did

sign some of them. I would have to go back.

My memory on this is not impeccable, but

ESQUIRE DEPOSITION SERVICES
800-944-9454



Page 618

HEYMSFIELD

Sure.

Co-authorship is a subj ect that I
want to 

-- 

and I know Mr. Friedlander went

into that. I want to ask just a couple more

questions.
I take it it would just not be

ethical to just lend your name to a study

that you weren t familiar with, fair?
MS. KAPIN: Obj ection , relevance,

overbroad.
Yeah, I -- " lend your name, " you

mean being a co-author on a study that you

are not familiar with, is that --
Right on the money. re starting

to just -- we ' re on the same sheet of music.

You would have to give me a

specific example for me to answer yes or no.

Really?

Yes.

So if somebody came up to you and

said Dr. Heymsfield, you have a great

reputation in the weight loss area.
didn t a study, it' s going to be published in

the New England Journal of Medicine. I want

ESQUIRE DEPosmON SERVICES
800-944-9454



Page 619

HEYMS FIELD

to put your name on it, even though you have

not and will not have anything to do with the

study, will you agree to do that for me?

You know, you use my name, but that

doesn t meet the criteria for co-authorship.
If what you said is true, in other words, the
person had nothing to do with the study

whatsoever and they put their name on it,
that doesn t meet the requirements for

co-authorship.
Exactly. So you would say "

right, in that instance?

MS. KAPIN: Obj ection , calls for

speculation, relevance.

The person had --- I' m sorry.

MS. KAPIN: That' s all right.

Go ahead.

The person had nothing to do with

the study, doesn t meet the requirements for

co-authorship, period, then they wouldn t be

on the paper. Because you have to signoff

for the journals whether or not you meet the

cri teria for co-authorship.
Okay, and are there 

-- 

again , are
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me -- you can go through my CV or whatever

publications you can find and I can tell you

what my role specifically in that study was.

I appreciate that.
I would be happy to do that.
The fact that you can t tell me,

maybe that' s the answer to the question. But

I take it you have never embraced for

yourself , this is my minimal standard of
involvement before I' 11 put my name on a
study?

MS. KAPIN: Obj ection,
argumentative, mischaracterizes.

You know, again , I would have to

see a specific example. But getting back to

what you said, if someone has no involvement,

no, zero involvement in the study and they

are approached -- and I' 11 be specific for
myself 

-- 

that if I had no involvement

whatsoever in the study and I was approached

to be a co-author on the study, I wouldn

put my name on that study if I had no

involvement in any aspect of that trial,
beginning from inception to completion of the
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paper and revision of the paper. That would

be very unusual for me to ever have done

that. I would have to see specific examples.

That was a question I' d actually
asked sometime ago, and you had answered and

onto a different question. It may be

it' s yes or no, if you did or you didn

In your career , have you in your

own mind said this is my standard for
co-authorship, I have to have this much

invol vement? Have you ever done that?

MS. KAPIN: Obj ection, overbroad,

ambiguous.

I use whatever the standards are at

the time, that' s what use.
Where did you find the standards?

That' s what trying figure out.
Well, I told you before that right

now there s a published set of standards.
you go to New England Journal, if you go to

the American Journal of Nutrition, if you go

to JAMA, any of these articles, you pick up

the second page and you will see the

standards for co-authorship, or authorship,
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of a learned text that sets forth appropriate

requirements for drafting and co-authoring of
medical publications?

This is one set. I don t know

who -- I don t know exactly " ICMJE, " I' m not
sure who that is but, yes, this is one set of
requirements, dated 2004.

I appreciate that. And look at --

let me have you turn to the second page, and

there is a reference to, it' s Roman Numeral

II, "Ethical Considerations in the Conduct of

Reporting on Research.

Do you see that?

Yes.

There s an indent down that starts

Authorship Credit. Do you see that?

There s an indentation with a bullet point.
Yes.

Your finger is almost on it.
going to read it into the record.
Authorship credit should be based on:

One, substantial contributions to
conception and design, or acquisition of data

or analysis and interpretation of data.
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Two, drafting the article or

revising it critically for important

intellectual conduct.

Three, final approval of the

version to be published authors should meet

conditions one, two and three.
Do you agree with those?

This is one set, dated 2004 and, as

I said, if I submitted a paper to a journal

that adheres to these guidelines, then I
accept it.

m asking you in general, as you

si t here today, are those appropriate

standards that you endorse?

MS. KAPIN: Obj ection, overbroad,

ambiguous, relevance.

I have to see the context. This is
not the format that an investigator would be

given . These are general -- these are

guidelines.
Do you disagree with any of them?

MS. KAPIN: I f you could not
Go ahead.interrupt him.

I would have to see, for example,
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done and said, fair?
No.

None?

Not necessarily.
Okay.MS. KAPIN: Let me pose my

obj ections, gentleman. Go ahead.

Did you believe you had any duties

and responsibilities to the medical community

to verify any of the data in the Darsee

study?
Now we re talking about apples and

oranges.
See if you can answer that

question.
You are talking 

MS. KAPIN: Well, again, I will ask

you not to interrupt him.

You are talking about verification

of experimental data, and we just came from

discussing rules for co-authorships. Now,

let' s keep in mind you re conflating two

different things.

didn t, you did.
No.
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Let me just ask the straightforward

question.
Yes.

Wi th regard to the Darsee studies

what, if any, duties and responsibilities did

you believe you had as co-author?
I worked on the design of some of

the studies, I worked on their conception

design, I worked on review of the data,
data " being the summary data, and I worked

on writing the manuscripts and helping to

revise them for publication.

Did you have access to 

-- 

strike
tha t . Was there any data involved in that

study to which you did not have access?

Yes.
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the summary information. In other words, the

patient gives samples, the samples are

analyzed by the lab, there s data, the data

goes into a computer -- at the time there

were no computers -- and put into tables and

charts and then created into summary

statistics for a paper.

So there s a long chain going from

the patient to the paper where data gets

moved along. And investigators who are

co-authors, with colleagues who collect it at

a very early stage, at the patient stage,
very, very, very rarely ask for the source

information.
My question to you was really

Did you 

-- 

were you foreclosed fromsimple.
access to the raw data; yes or no?

! was not foreclosed, nor did I ask

or have interest in the source data.
All right. Now, this was a maj or

event in your life, correct?

MS. KAPIN: Obj ection,
mischaracterizing.

You know, I' ve had a lot of maj or
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events in my life. It was one of many.

Well, the bottom line is that you

were asked to leave Emory Uni versi ty as 
result, fair?

MS. KAPIN: Obj ection,
argumentative, mischaracterizing.

If you can find that written

anyplace, anywhere in any reliable document

d be happy to affirm its validity.
(Respondents ' Exhibit 20, document,

marked for identification, as of this
da t e . )

Let me show you what' s been marked

as Exhibit 20, correct. Are you familiar

with a publication " the scientist"
Yes.

This is Volume One, Issue 13,

May 18, , 87.

Yes.

Down at the bottom, last full
paragraph it says, and quoting you, The

response was that Emory asked me to leave; my

grants dried up. I was tenured, so they

couldn t fire me. But they definitely
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considered me an eyesore. I was set

aside-taken off the ladder to the sky.

was obvious there would be no promotions or

opportuni ties. 

That' s what you told the reporter,
right?

This is a newspaper article and I'

not sure what the quote context I gave this

quote, but if you can find anything

obj ecti ve, and I don t mean a newspaper

article, from Emory University, written to me

in any document, and you can go to the dean,

you can get all the files, that asked me to

leave I would be very shocked.

Get my question back. I didn t ask

that question.

This is a newspaper article.
MS. KAPIN: Doctor, you don t have

to throw out challenges to opposing

question.
Yes, yes.
And likely will take you up, but

that wasn t the question. Can you read the

question and we ll take a break.
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(Record read.

That' s the question. Did you tell

that to the reporter?

I don t remember specifically what

I told the reporter. This is 1987 that this

was written, but I' m telling you that

whatever context this was in , I' m not sure
what specifically was said to him at the

time.
But you are not denying that you

said this?

MS. KAPIN: Obj ection,
mischaracterizing.

Right, you are not denying it?

I don t know what I said to the

reporter, but I don t, you know, I' m telling

you objectively that the statement you made

earlier, that I was -- or you asked me was 

ever asked, maybe we could go back to that

statement.
ll do it in just a second.

But whatever the implications of

this are are not accurate.
But if you don r t re call what you
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know that Emory never asked me to leav

As you sit here today and you are

under oath, can you deny that you said what

this reporter quotes?

MS. KAPIN: Obj ection,
argumentative, harassing.

I don I t know whether or not this is
an accurate quote or not. m just telling

you the facts.
Let me ask you this. Did you get

anymore grants at Emory Uni versi ty after the

Darsee fraud was disclosed?

Yes.

Were you tenured?

Yes.

And it would not be fair to say,

would it, that you left Emory solely because

you had better opportunities?

MS. KAPIN: Obj ection.
That wouldn I t be fair, would it?

MS. KAPIN: Argumentati ve.

not sure. It I S sort of a

double negative, but I left Emory University

because I had much better opportunities.

ESQUIRE DEPosmON SERVICE
800-944-9454



Page 635

HEYMSFIELD

Based on the fact that your

reputation at Emory had essentially been

destroyed, fair?
Obj ection,MS. KAPIN:

argumentative, harassing.
You are saying that. I went to an

Ivy League School, a top tier Ivy League

School to leave what' s considered a second

tier school.

After the Darsee study the fraud

became public, did -you receive grants at
Emory?

I always -- I' ve had grants
throughout my career, from the day I started

and I would have had grants that continued.
Nor I was never taken off any grants.
continued to get grants throughout my entire

year.
Still not my question.

I think I answered it though.

Maybe you remember , maybe you

At Emory Uni versi ty, while you stilldon

remained there after Darsee fraud was

disclosed, did you get any new grants?
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That was my question.

I can t answer that specifically

because I' ve always had a flow of grants,
that' s how I' ve supported myself my whole
life.

MR. BURBIDGE: ll go off the

record and take a break.

MS. KAPIN: Great.
MR. BURBIDGE: Thanks.

MS. VI DEOGRAPHER : The time is now

1: 15 and we re off the record.
(Recess taken.
MS. VI DEOGRAPHER : The time is now

1: 30 and we are back on the record.
Okay. Back on the record.

going to finish up a couple questions and

then I' ll turn the time over to Jonathan.

Just earlier when I was asking about

metaanalysis you indicated there were some

standards and you said give me a minute and

ll think about it, and I bet you ve done

that.
I have.

So what do I refer to as sort of
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Supports some weight loss with

time frames , also no studies longer than six
months and so on.

MR. BURBIDGE: Thank you.

going to turn my microphone over.

Would you like to switch.
(Off-the- record discussion held.
MS. KAPIN: Just to verify,

Mr. Emord, yesterday you filed an entry

of appearance with the court and served

it on complaint counsel --

MR. EMaRD: Yes.

MS. KAPIN: -- regarding your

appearance in this matter?

MR. EMaRD: That' s correct.

EXAMINATION BY

MR. EMaRD:

All right. Dr. Heymsfield,

Jonathan Emord. Please to meet you.

Hi.

m the attorney for Klein-Becker

in this proceeding.

questions fo you.

I have just a few

Have you ever had an instance in
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which you have submitted a article for

publication or have been listed as a

co-author upon the article that you did not

read in its entirety?

MS. KAPIN: Obj ection, relevance.

Did not read in its entirety? You

know, like I said, I have a couple of hundred

papers that I' ve written and worked on so 
can t answer it as specifically as you

asked it. Again, I would have to have a

specific example.

Well, can you concel ve of an
instance where you would have allowed an

article to be published with your name on it

that you did not read?

An article with my name, that I

didn t read?

Right.
MS. KAPIN: Let me just make my

obj ection, overbroad. Go ahead.

Unlikely, but again a specific
example would be helpful.

But it could have happen that you

allowed an article to be published with your
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name on it, that you didn t read in its

entirety?
MS. KAPIN: Obj ection, overbroad.

If that' s possible?

You said "entirety" this time, but

you didn t say "entirety" last time and so

entirety" is very specific. So it'

possible, yes, that an article was written
wi th my name on it, that I didn t read

entirely because I' m fairly focused and 

would have contributed and read the sections
that were assigned to me.

Now, is a co-author responsible for
the entire article in your judgment?

MS. KAPIN: Obj ection, relevance,
overbroad.

Well, when you put your name on as

an author you are generally responsible for

the content of the article.
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Did I fail to consent, in other

words, I knew the article existed and I said

no, you can t publish it?

You said no, you can t put my name

on that article?

Did I ever do that? Did I ever 

In advance of a publication, did

you ever refuse in any of the Darsee studies
to allow your name to be listed as a

co-author?
I think you said did I ever allow

my name to be listed as a co-author on the

Darsee papers? I think we have to.
Let me rephrase the question for

you.

Yeah, yeah.
And unless mistaken, you can

help me if I' m mistaken as to the facts and

circumstances here.
Sure, absolutely.
But from the course of testimony

today I take i t th t you consented to the

publication of your name as a co-author on

each of the Darsee studies; is that not
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have fulfilled that obligation.

MR. FELDMAN: Laureen, I want to

address this matter. There was an --

MS. KAPIN: No, Mr. Feldman, I'

not done and, therefore, I will finish

what I' m saying.

MR. FELDMAN: There s an obligation

in the scheduling order --

MS. KAPIN: And the court reporter

can t get it down anyway because you

continue to interrupt me. I promise I

will give you your turn, Mr. Feldman.

Please allow me to take mine.

MR. FELDMAN: You can just called

me Feldman. Go ahead.

MS. KAPIN: Thanks, Feldman. So we

have fulfilled that obligation and,

fact, this is something respondents

actually moved for its consideration on.

More than four hours was not granted.
So your opportunity to ask

questions is done. If you seek

addi tional time I would advise you to

take it to the court.
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conduct weight loss trials.
Returning to a moment to your CV,

wha t was the reason you had for not including

any of the Darsee studies on your CV?

I talked to the dean at Emory at

the time and I said is it appropriate for 

to remove these as publications, and he said

yes.
Did you inform the Federal Trade

Commission counsel in advance of your expert

report that you would not include the Darsee

studies on your CV?

I informed the Federal Trade

Commission to the best of my recollection,
about the Darsee matter and other matters

that are in the past, that often come up in

trials that, you know, where I 

-- 

for people

trying to discredit me for one reason or

another. So I brought that up with them a

priori ty.
And you were not told to reveal

that information to opposing counsel in this

case?

MS. KAPIN: Obj ection You are
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talking about two different things, one

is publications and the other is general

subj ect matter.
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ll answer it again.

Please.
I informed the FTC of all of the

matters that I considered issues that come up

in trials where attempts were made to

discredi t me one way or the other, the Darsee

was part oE it, and the papers are such an

insignificant part of that. They are public

record, you can go on to PubMed and find

them.

And I have long since put that to

bed in terms of my career, so there was

never -- there are hundreds of small aspects

to the Darsee thing that I haven t revealed

because I wasn t asked.

MS. KAPIN: I think time is up,

gentleman.

MR. EMORD Well, I have a few more

questions.
MS. KAPIN: Four hours according to

the court' s order.
MR. FRIEDLANDER: Are we at four

hours or do we need a tape change?

MS. KAPIN: The tapes are two hours

ESQUIRE DEPosmON SERVICE
800-944-9454





Page 659

HEYMSFIELD

it' s been oh, over a year.
But it was with lawyers for the

Federal Trade Commission?

Jeff, would you like toMS. KAPIN:

ask the questions.

Let him answer that question?

Yes.

You said, yes, sir I' m sorry 
missed it?

I always inform people who retain

me as an expert about that, yes.

And when did you inform them to the

best of your recollection, before or after

you produced the expert report in this case?

Keep in mind that I' ve worked with

the FTC for a number of years, even prior to

this case. ve been an expert on several
occasions, and I' ve always let people know it
so does that answer your question?

When did you make theNo.

disclosure, to the best of your recollection;
was it before or after your expert report was

prepared?
m going by recollection and it'
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always when people first call me and ask me

to be an expert for them.

All right. So it was when you were

first retained in this case?

More than likely.
Thank you, very much. One more

question. This is what happens with multiple
awyers, I apologize?

MS. KAPIN: Actually your time is
up.

MR. EMaRD: But this is a very

important issue that goes to the actions

taken by not only Dr. Heymsfield, but by

counsel and you don t want that to be

di vulged on the record.

MS. KAPIN: I understand, and 

would say if it was that important 

would have asked it at the beginning of

the deposition. My position is my

position .
The court' s order has granted that

complaint counsel make its, expert,
Dr. Heymsfield, available for an

addi tional four hours of deposition.
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