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subpoena recipients were identified first in FTC’s letter of July 25, 2005 (attached as Exhibit A).
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confidential financial information caused damages that must be weighed against a Liability
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compound penalty against the Corporate Respondents resulting from a failure to compensate

them for the value of properties lost due to FTC’s own unlawful action. To prevent Corporate
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On April 6, 2005, in response to three motions by Respondents’ counsel concerning those
disclosures, the Presiding Officer issued an order certifying those motions to the Commission
and staying the proceedings. The Presiding Officer’s order found, “[nJumerous statutes and rules
prohibit and punish the unauthorized disclosure of confidential information obtained by the
Commission.” Id. at 4 (citing 18 U.S.C. § 1905; 15 U.S.C. § 46(b; 15 U.S.C. § 50). The order
further acknbwledged: “Courts routinely order companies to provide confidential information to
the Commission, noting the protections of statutes and rules that prohibit and punish the

unauthorized disclosure of confidential information obtained by the Commission.” 1d. at 4

(citing FTC v. MacArthur, 532 F.2d 1135, 1143 (7th Cir. 1976); FTC v. Owens-Corining
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web server logs and to obtain any additional information related to that log information through

the use of the twenty-five subpoenas.’® The documentation and records sought in the subpoenas
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documents and is based entirely on hypothetical assumptions. Cdmplaint Counsel lack the
requisite first-hand knowledge to determine the nature and extent of record-keeping for the

companies subject to the subpoena necessary to determine whether the requests are indeed
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disseminated it, exacerbating the effects of the disclosure. The FTC’s July 25, 2005 letter was
the first time following the December 6™ and January 31° filings that Corporate Respondents had

notice of those parties that did in fact access the trade secret and confidential financial
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Counsel’s motion to quash should therefore be denied.
IV. CONCLUSION
For the reasons stated above, Corporate Respondents respectfully request that his Honor
deny Complaint Counsel’s Motion to Quash.

Respectfully Submitted,
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EXHIBIT B
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enforcement proceeding must be narrow, because of the important governmental

interest in the expeditious investigation of possible unlawful activity. In the usual
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responsibilities. More Like This Headnote

Administrative Law > Separation. & Delegation of Power > Subpoenas 4:;
HN23 At least in this circuit, subpoena enforcement proceedings are considered to be

summary in nature unless there appears some compelling reason for a fuller
procedure. More Like This Headnote

=

Administrative Law > Separation & Delegation of Power > Subpoenas %l

HN3% Fed. R. Civ. P. 81(a)(3) provides: These rules apply to proceedings to compel the
giving of testimony or production of documents in accordance with a subpoena
issued by an officer or agency of the United States under any statute of the United

States except as otherwise provided by statute or by rules of the district court or by
order of the court in the proceedings. More Like This Headnote

Administrative Law > Separation & Delegation of Power > Subnoenas *;fﬂ

HN43 1t is sufficient if the inquiry is withip the authoritv.nf t ncy the demand ic nnt
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subpoena: the question is whether the demand is unduly burdensome or

unreasonably broad. Some burden on subpoenaed parties is to be expected and is
necessary in furtherance of the agency's legitimate inquiry and the public interest.

The burden of showing that the request is unreasonable is on the subpoenaed party.
Further, that burden is not easily met where, as here, the agency inquiry is pursuant

to a lawful purpose and the requested documents are relevant to that purpose. '
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threatens to unduly disrupt or seriously hinder normal operations of a
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Trade Secrets Law > Federal & State Regulation > U.S. Federal Trade Commission ?:u_

HN83 The mere fact that some of the subpoenaed material may be confidential does not
excuse compliance with the subpoena. More Like This Headnote
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