














Complainant’s case-in-chief, which is wholly dependent on the credibility and veracity of a

proffered expert who (a) lies and (b) suppresses evidence.

IV.  YOUR HONOR CANNOT CONDONE DR. HEYMSFIELD’S AND COMPLAINT
COUNSEL’S SUPPRESSION OF IMPEACHMENT EVIDENCE IN VIOLATION
OF YOUR HONOR’S ORDER
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retainéd expert witness to provide “a list of all publications, and all prior cases in which the
expert has testified or has been deposed.” The disclosure of potential impeachment evidence is
necessary to protect the integrity of the FTC’s challenged regulatory process which is supposed
to discover the truth, but instead is being abused to prosecute protected commercial speech.’

Even if the ad and post hoc process Complainant is using survives scrutiny, the
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Either Complainant’s lawyers are being less than honest with your Honor and knowingly
suppressed evidence, or they knowingly and utterly failed their first obligation to the Presiding

Officer and to the government and the citizens of the United States they represent — that is, to

discover the truth, which included an obligation to investigate, verify and disclose to

fabricated publications. Complaint Counsel is complicit and their conduct is reprehensible even

if your Honor were to accept their unbelievable story that they did not ask pertinent questions
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COMPLAINT COUNSEL: Okay. Thanks for coming clean.
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Heymsfield withheld the truth or Complaint Counsel is lying (or they both were conspiring to
keep the truth from Respondents and from the Presiding Officer).

The prosecution of Respondents under the FTC Act is not a game. Careers, livelihoods,
due process and First Amendment rights are at stake.® Under the guise of protecting consumers

from alleged confusion, Complaint Counsel is asking the Presiding Officer to render findings of
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2005, at 456, lines 3-14. The implication of this stunning testimony is that neither the

P ] )

LFYE AL NP

M S o ¥ o

Dr. Heymsfield’s curriculum vitae, without questioning him about his actual role in each of those

individual studies. Dr. Heymsfield admitted this fact in his deposition:

Q.

A.

Q.

A.

So in your list of publications, many of them list you as a co-author?
Yes.

We would have to go through each and every one of those studies to find
out what your participation is, has been?

Yes, yes.

Heymsfield Depo., Aug. 30, 2005, at 456, lines 15-21. In fact, Dr. Heymsfield testified that he




Order. Additional deposition time is necessary to determine Dr. Heymsfield’s actual
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Heymsfield knowingly omitted from his curriculum vitae, to determine whether his involvement
in those studies was substantive or not, and thus, whether they can be used, as Complaint

Counsel is attempting to use 400 of those studies, to establish Dr. Heymsfield’s alleged expertise
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B. Respondents Are Entitled To Discover The Specifics Relating To The
Subjects Used In Other Cases To Discredit Dr. Heymsfield.

Respondents’ questioning of Dr. Heymsfield about the “Darsee matter” at the August 30"

deposition also resulted in a new disclosure of other matters and categories of impeachment
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the full disclosure of these “other matters™ used in other trials to impeach Dr. Heymsfield.
Complaint Counsel’s effort to suppress this evidence may reveal a further violation of the
Presiding Officer’s Scheduling Order, and entitle Respondents to further sanctions against

Complaint Counsel and Dr. Heymsfield for their ongoing and continuing failure to disclose this

required information.

C. Respondents Are Entitled To Depose Complaint Counsel Because Their
Proffered Declaration Further Implicates Dr. Heymsfield.
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Heymsfield. Counsel Laureen Kapin has already testified via declaration (a) unbelievably
denying knowledge of the fabricated publications, and instead (b) admitting Complaint Counsel’s
utter lack of due diligence and, by implication, Dr. Heymsfield’s utter dishonesty, both in
violation of your Honor’s August 30, 2004 Scheduling Order. See Kapin Decl. 99 8-12.

Both Dr. Heymsfield and Complaint Counsel are percipient witnesses to the suppression







Exhibit A















