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On November 23,2005, the Corporate Respondents filed an opposition to  yahoo!'^ 

motion ("'Opposition to Yahoo!"). 

Complaint Counsel contends that the subpoenas are untimely; that the subpoenas demand 
documents and information that are irrelevant and outside the bounds of discovery in this matter; 
and that the subpoenas are overbroad. Motion at 4-8. 

Yahoo! asserts that Respondents' subpoena is untimely; that the Commission has 
definitively resolved that the discovery Respondents seek is unwarranted and inappropriate 
because it will not generate documents relevant to this proceeding; that the issue of damage 
caused by the release of Respondents' confidential information is without merit; and that the 
subpoena is overly broad and unduly burdensome, as it improperly infi-inges on Yahoo! 's First 
Amendment right to receive information and may implicate obligations under the Electronic 
Communications Privacy Act and other privacy protections. Yahoo! Motion at 1-2. 

Respondents contend that the Administrative Law Judge should deny Complaint 
Counsel's motion to quash because Complaint Counsel lacks standing to file the motion; that 
Corporate Respondents' subpoenas seek documents from parties identified for the first time on 
July 25,2005 and are not untimely; that the harms caused to Corporate Respondents from the 
publication of their trade secrets is a defense in this case; and that equity requires that the 
Corporate Respondents be given the opportunity to assess the nature and scope of disclosure of 
their trade secrets. Opposition at 8- 13. 

In response to  yahoo!'^ motion, Respondents assert that the subpoena is timely; that the 
subpoena is warranted and appropriate because it may reasonably lead to the discovery of 
documents relevant to this proceeding; that the subpoenas are properly issued in the context of 
this proceeding; and that Yahoo! has failed to adequately demonstrate that the subpoena is overly 
broad and unduly burdensome. Opposition to Yahoo! at 10- 17. 

Respondents argue that neither Complaint Counsel nor Yahoo!, a subpoena recipient, 
have standing to file a motion to quash. Opposition at 9; Opposition to Yahoo! at 8. The general 
rule is that a party to litigation lacks standing to object to a nonparty subpoena, with a few 
exceptions not applicable here. Brown v. Braddick, 595 F.2d 961, 967 (5th Cir. 1979); see also 
In re Basic Reseach, 2004 FTC LEXIS 237 (Dec. 9,2004) (Order on Complaint Counsel's 
Second Motion for Protective Order). Therefore, Complaint Counsel's pleading will be treated 
as a motion in support of  yahoo!'^ motion to quash. 

Discovery sought in a proceeding before the Commission must be "reasonably expected 
to yield information relevant to the allegations of the complaint, to the proposed relief, or to the 



defense of any respondent." 16 C.F.R. 5 3.3 l(c)(1); see FTC v. Anderson, 63 1 F.2d 741,745 
(D.C. Cir. 1979). However, discovery may be limited if the discovery sought is unreasonably 
cumulative or duplicative or is obtainable from some other source that is more convenient, less 
burdensome or less expensive, or if the burden and expense of the proposed discovery outweigh 
its likely benefit. 16 C.F.R. 4 3.31(c)(l). The Administrative Law Judge may limit discovery to 
preserve privileges. 16 C.F.R. $ 3.3 1(c)(2). Pursuant to Rule 3.3 1 (d)(l), the Administrative Law 
Judge may deny discovery or make any order which justice requires to protect a party or other 
person from annoyance, embarrassment, oppression, or undue burden or expense. 16 C.F.R. 
$ 3.3 1(d)(l). 

Respondents seek discovery regarding the posting, on the Federal Trade Cornmission 
("FTC") public website of Respondents' confidential documents. The circumstances 
surrounding this disclosure are explained in the Court's Order certifying motions to the 
Commission and staying proceedings which certified Respondents' motion for contempt, motion 
for electronic files showing who accessed Respondents' confidential information, and motion for 
discovery. In re Basic Research, 2005 FTC LEXIS 92 (Apr. 6, 2005) ("Certification Order7'). 
On June 17,2005, the Commission ruled on the certified motions and lifted the stay. In re Basic 
Research, 2005 WL 154 1546 (June 17,2005) ("Commission Order7'). 

Respondents contend that the harm caused to Respondents when the FTC published their 
trade secrets is a defense in this ease and that the subpoenas at issue seek information relevant to 
that defense. Opposition at 9-1 1. Respondents state that "[tlhere has been no punishment meted 
out in this case." Opposition at LO; Yahoo! Opposition at 12. Respondents7 request for 
additional discovery and for "punishment" were certified to the Comission and the 
Commission ruled on those requests. The disclosure issue is therefore resolved at this level and 
no further discovery or sanctions will be issued by this Court. 

Moreover, Respondents' argument that harm to Respondents from the disclosure offsets 
any potential finding of liability is specious. Respondents cite no statute or case which would 
support such an equitable balancing in a Part 3 proceeding. The eases cited by Respondents 
concern actions seeking consumer redress in federal court under Section 13(b) of the FTC Act. 
See FTC v. Febre, 128 F.3d 530,534 (7th Cir. 1997); FTC v. Gem Merchandising Corp., 87 F.3d 
466,467 (1 Ith Cir. 1996); FTC 



Complaint, the proposed relief therein, or 



Accordingly,  yahoo!'^ motion to quash is GRANTED. Complaint Counsel's motion to 
quash is GRANTED in part as it applies to Yahoo! and is DENIED in part as it applies to 
other subpoena recipients. Respondents shall resolve objections by recipients of similar 
subpoenas in a fashion consistent with this Order. 
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