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RESPONDENT'S EXPEDITED MOTION FOR EXTENSION 
OF LENGTH OF INITIAL APPEAL BRIEF 

Respondent, Evanston Northwestern Healthcare, Inc. ("ENH"), respectfully moves for 

leave to submit an opening appeal brief that exceeds the word limitations set forth by FTC Rule 

of Practice 5 3.52. Previously, the Commission denied that portion of the parties' Joint Motion 

Requesting Extension Of Time And Length For Appeal Briefs ("Joint Motion") requesting that 

the length all briefs to be filed on these cross-appeals be extended. That motion specifically 

requested a limit of 30,000 words for Respondent's opening brief. The Commission denied the 

motion, in part, because it did not include "any elaboration as to the nature of the complexity of 

the issues" and, therefore, the reasons for the request did not "by themselves constitute the 

necessary strong showing to warrant extending the word count limitations." See Order Granting 

in Part and Denying In Part Joint Motion For Extension of Time and Length of Appeal Briefs, 

Nov. 1 8,2005, at '2. 



This is the first post-consummation challenge to a hospital merger in decades -- and it is 

the only challenge to a fully integrated hospital merger. The case arises from the January, 2000 

merger between ENH and Highland Park Hospital ("HPH") (the "Merger"). Through the 

Merger, ENH strengthened a financially-strapped community hospital that labored with quality 

problems and transformed it into a superior institution, providing new services rarely, if ever, 

found in community hospitals and improving the quality of a broad range of hospital services 

that benefited patients and their families. Nevertheless, Administrative Law Judge McGuire 

found that the Merger violated Section 7 of the Clayton Act and ordered that HPH be divested. 

Such an order, if upheld, would unwind the extraordinary quality gains ENH has brought to HPH 

to date and derail further investments that have already been planned. Moreover, this case 

presents the opportunity for the Commission to revisit a number of broader issues in merger 

analysis that go well beyond the borders of the Chicago metropolitan area. These issues include, 

for example, the proper methodology for defining relevant markets, the role of quality 

improvements in competitive effects analysis, and the proper interpretation of pricing evidence 

in post-consummation cases. Each of these issues requires detailed legal analysis and extensive 

references to the record. 
. . 

After completing a comprehensive draft of the initial appeal brief, it is clear that 

confining the brief to the standard length permitted by FTC Rule 3.52 will require that 

Respondent omit important arguments necessary for its defense and will so limit its discussion of 

other complex, nuanced and novel issues raised on this appeal as to interfere with their clarity 

and completeness. Accordingly, Respondent respectfully requests leave to file an opening brief 

not to exceed 24,000 words. Complaint counsel has authorized the undersigned to indicate that it 

takes no position on the relief requested in this motion. Respondent's initial appeal brief is due 





factors similar to those present in this case. See In re Rambus, Dkt No. 9302 (Order Granting 

Extensions of Time to File Appellate Briefs 



Respondent must appeal the decision in its entirety within the word limits prescribed by the rule 

it must, in essence, answer 225 single-spaced pages of argumentation in only 63 double-spaced 

pages.' This alone provides a basis to conclude that imposing the page limit in the FTC's Rules 

of Practice would result in "undue prejudice" to Respondent. 

2. The ALJ's Findings of Fact Contain Numerous Errors and Omissions 

The length of the record is even more significant in light of the fact that the ALJ's Initial 

Decision contains serious factual errors and ignores significant evidence. Rule 3.51(c) of the 

FTC's Rules of Practice provides that initial decisions "shall be based on a considerations of the 

whole record relevant to the issues decided and shall be supported by reliable and probative 

evidence." 16 C.F.R. $3.51(d) (2002). As an initial matter, the ALJ's numerous factual errors 

and omissions suggest that the standard imposed by Rule 3.51(e) was not met. 



care improvements on an area-by-area basis (e.g. obstetrics, pharmacy, radiology, etc.) making 

over 132 findings and employing over 17 pages of the text of his decision (ID 175- 192). But the 

ALJ also omitted any reference to a substantial body of evidence -- the 



c. Competitive Effects 

The ALJ erred in every step of his competitive effects analysis. First, he engaged in a 

blind structural analysis without ever elucidating a clear theory of competitive harm. As an 

initial matter, the ALJ erred in defining the relevant market and thus any presumption derived 

from market statistics is flawed. The discussion of 



merger. Finally, given the public welfare considerations inherent in the unwinding, through 

divestiture, of a fully integrated hospital system, the public interest would be better served by 

permitting a more complete presentation of the legal and factual issues than would be possible 

under the world limit for appeal briefs prescribed in the FTC's Rules of Practice. 

CONCLUSION 

For the reasons stated above, the Respondent respectfblly request that they be granted an 

additional 5,250 words for the initial appeal brief, for a total of 24,000 words. This is fewer than 

half of the words requested in the Joint Motion for the opening brief. Respondent believes that 

any one of the bases set forth above is sufficient to find that Respondent would face undue 

prejudice from having to comply with the word limit set forth in the FTC's Rules of Practice. 
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CERTIFICATE OF SERVICE 

I hereby certify that on December 2, 2005, copies of the foregoing Respondent's 
Expedited Motion for Extension of Length of Initial Appeal Brief was served (unless otherwise 
indicated) by ernail and first class mail, postage prepaid, on: 

Office of the Secretary 
Federal Trade Commission 
Room H-159 
600 Pennsylvania Avenue, N.W. 
Washington, D.C. 10580 

Thomas H. Brock, Esq. 
Federal Trade Commission 
600 Pennsylvania, Ave. NW (H-374) 
Washington, DC 20580 
tbrock@ftc.gov 

Philip M. Eisenstat, Esq. 
Federal Trade Commission 
601 New Jersey Avenue, N.W. 
Room NJ-5235 
Washington, DC 20580 
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Chul Pak, Esq. 
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