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Respondent, Evanston Northwestern Healthcare, Inc. (“ENH”), respectfully moves for

leave to submit an opening appeal brief that exceeds the word limitations set forth by FTC Rule

of Practice § 3.52. Previously, the Commission denied that portion of the parties' Joint Motion




This is the first post-consummation challenge to a hospital merger in decades -- and it is
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December 16, 2005. In order to allow Respondents to effectively utilize any additional length
that may be granted, Respondent respectfully requests that the Commission issue a ruling as soon
as possible and, in any event, not later than close of business on Thursday, December 8.

ARGUMENT

1

- circumstances here meet the test for such extensions, which is that “undue prejudice would result

from complying with the existing limit.” FTC Rules of Practice § 3.52. The record in this case

ishased on an eioht-week trial and iggludes testimonv from gvyer 40 witnesses and over 1.600

exhibits. The evidence is integrally related to the legal theories argued by both parties, many o
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it must, in essence, answer 225 single-spaced pages of argumentation in only 63 double-spaced
pages.' This alone provides a basis to conclude that imposing the page limit in the FTC’s Rules
of Practice would result in “undue prejudice” to Respondent.

2. The ALJ’s Findings of Fact Contain Numerous Errors and Omissions
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over 132 findings and employing over 17 pages of the text of his decision (ID175-192). But the
ALJ also omitted any reference to a substantial body of evidence -- Respondents submitted more
than 1,000 proposed findings on quality-related issues (RFF1165-2277) -- which invariably led
to his undervaluing the weight of this evidence. This evidence omitted from the opinion further
addresses a number of concerns the ALJ raised about the relevance of the quality evidence
including, for example, evidence demonstrating that the improvements were merger specific. In

addition to the quality improvements discussed in the Initial Decision, the ALJ also ignored

significant record evidence showing improvements in other areas. It its brief, Respondent will

-

rega.r&ing the critical evidence that the ALJ ignored.

b. Pricing
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C. Competitive Effects

The ALJ erred in every step of his competitive effects analysis. First, he engaged in a
blind structural analysis without ever elucidating a clear theory of competitive harm. As an
initial matter, the ALJ erred in defining the relevant market and thus any presumption derived
from market statistics is flawed. The discussion of the relevant market and presumptions is both

complex and fact-intensive. Moreover, the ALJ purported to strengthen his initial presumption
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these issues in the brief will facilitate the Commission’s de novo review of the record. The ALJ
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In the Matter of

EVANSTON NORTHWESTERN

HEALTHCARE CORPORATION, Docket No. 9315

a corporation,
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ORDER GRANTING RESPONDENT’S MOTION FOR EXTENSION
OF LENGTH OF INITIAL APPEAL BRIEF

Respondent Evanston Northwestern Healthcare Corporation has filed a Motion for

1 18] nf Ipnnﬂn nf Tnitial _Anvneal Rriaf an ngnnmken 2D _ANNK  ~araatin~ thot +ha
,,E; g ! i

£ :

“a¥

y———

e —————,

7
g L T

‘:— ‘

!

—
e ————

4










