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actions violate the Scheduling Order, (2) Respondents cannot show good cause for adding the

witnesses at this time, (3) precedent supports the exclusion on the witnesses, and (4)
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Counsel’s witnesses and to provide rebuttal expert reports. The order also provided a deadline of
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Rebuttal testimony is vital because it enhances the ability of the judge to reach a fully informed

and just decision.

As the courts have recognized, experts should not be excluded where doing so could
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litigants. Dunn, 2005 U.S. Dist. LEXIS 3505 at *4; DiPirro, 43 F. Supp. 2d 327. That

L 1 a1 1"

P St Ty T PR







in Perkasie, the plaintiff violated a direct court order to submit its expert damages report by a
certain date. 143 F.R.D. at 76. Even then, the court recognized that “[t}he exclusion of
otherwise admissible expert witness testimony for failure to meet the timing requirements of a
court order is an extreme measure.” Id. at 75. As discussed above, Respondents in this case did :
not violate the presiding officer’s August 11, 2004 Scheduling Order because the Scheduling
Order set no deadline for Respondents’ rebuttal experts. Moreover, the court in Perkasie found
that the prejudice to defendants could not be cured. 1d. at 77. In contrast, as discussed in detail
below, Complaint Counsel will not be prejudiced by permitting Respondents’ experts to testify.
Thus, the case is not controlling.

In Praxair, the court’s scheduling order did not allow for supplemental reports. 2003 U.S.
Dist. LEXIS 26794 at *18. Thus, the court excluded a supplemental expert report. Id. at *18-19,
Moreover, the court found that plaintiffs were prejudiced because the report was filed ten days
before the summary judgment motions were due. Id. In this case, however, Complaint Counsel

will not be prejudiced by permitting Respondents’ experts to testify because Complaint Counsel
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES
WASHINGTON, D.C.

In the Matter of
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A.G. WATERHOUSE, LLC
KLEIN-BECKER USA, LLC
NUTRASPORT, LLC
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Email: secretary@ftc.gov
2) two paper copies delivered by hand delivery to:

The Hon. Stephen J. McGuire

Chief Administrative Law Judge
U.S. Federal Trade Commission
AN Dgrrqgdijrnie () rinerna DT
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Washington, D.C. 20580

3) one paper copy by first class U.S. Mail to:

James Kohm

Associate Director, Enforcement
U.S. Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

4) one paper copy by first class U.S. mail and one electronic copy in PDF format
by electronic mail to:

Laureen Kapin

Joshua S. Millard

Laura Schneider

Walter C. Gross 111

Lemuel W.Dowdy

Edwin Rodriguez

U.S. Federal Trade Commission

600 Pennsylvania Avenue, N.W.

Suite NJ-2122

Washington, D.C. 20580

Email: lkapin@ftc.gov
jmillard@ftc.gov
Ischneider@ftc.gov
wgross@ftc.gov
ldowdy@ftc.gov
erodriguez@ftc.gov

Stephen E. Nagin
Nagin, Gallop & Figueredo, P.A.

o Third Floor

Miami, FL 33133-4741
Email: snagin@ngf-law.com



Richard D. Burbidge
Burbidge & Mitchell

215 South State Street
Suite 920

Salt Lake City, UT 84111

el P3N L ta h 1T

Peters Scofield Price
340 Broadway Center
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Mitchell K. Friedlander

c/o Compliance Department
5742 West Harold Gatty Drive
Salt Lake City, UT 84116
Email: mkf555@msn.com



